
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 27, 2009

Ms. P. Annstrong
Assistant City Attorney
Criminal Law and Police Division
City ofDallas
1400 South Lamar

~- -~- -'-----naHas, Tex.as 7.5'2crS

0R2009-05537

Dear Ms. Armstrong:

You ask whether certain information is subject to required public disclosure under the
PubliclnfonnationAct (the"Act"),chapter5~2 ofthe Government Code. Your request was
assigned ID# 340890 (Dallas Open Records Request No. 2008-8734).

l

The Dallas Police Department (the "department") received a request for all information
pertaining to a specified investigation. You claimthat the submitted information is excepted
from disclosure under section 552.101 of the Government Code. We have considered the

--~~--~ ~ ~--.-~--~~---f

exception you claim and reviewed the submitted information. We have also considered
.comments submitted by the requestor. See Gov'tCode§~532~J041interested party may-~---
submit comments stating why information should or should not be released).

Initially, we must address the requestor's contention that the department has not fulfilled its
obligations under the Act. Pursuant to section 552.301(b) of the Government Code, a
governmental bodythat receives a request for information that it wishes. to withhold must ask
for an attorney general's decision and state the exceptions that apply within ten business days
of receiving the request. See id. § 552.301(a), (b). You state that the department received
this request on December 11,2008. However, your request for a decision from this office
was faxed to this office on February 19, 2009, well past the ten day deadline. Thus, we agree
with the requestor that the department has failed to comply with the requirements of
section 552.301(b).
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancackv. State Bd. a/Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990,

- - -- - -- --- -----n0-writ)~Qpen-ReGords-DeGision~No.J-1-9(J.982}·-A-compel-ling~reason-exists--when.
third-party interests are at stake or when information is confidential by law. Open Records
Decision No. 150 (1977). You claim that the submitted report is confidential under
section 552.101 ofthe Government Code in conjunction with section 261.201 ofthe Family
Code and common-law privacy. Because the application of section 552.101 can provide a
compelling reason for non-disclosure under section 552.302, we will consider your claims
under section 261.201 and common...la\v privacy for the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information made confidential by other statutes.

._-,-- - - -----¥(}u-contend~that~tlre~submitted-report=is~made~confidenti:ahlllder~section-2-M .201~of~the--
Family Code, which provides in pertinent part:

- ----- - -----

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state lawor under
rules adopted by an investigating agency:

(1) a report ofalleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers

---used or develope-nn an investigatiOn under tmscEapteror-in------
----------~~-----~·--proviclingservices as a reSlllt-of an-investigation. --------------~-

(h) This section does not apply to an investigation of child abuse or neglect
in a home or facility regulated under Chapter 42, Human Resources Code.

Fam. Code § 261.201 (a), (h). You state that the submitted information was used or
developed in an investigation of alleged child abuse. However, section 261.201 does not
apply to an investigation of child abuse or neglect in a home or facility regulated under
chapter 42 ofthe Human Resources Code. See id. § 261.20 I (h). We note that the incident
at issue occurred at a child care facility that is regulated by the Texas Department ofFamily
and Protective Services under chapter 42 ofthe Human Resources Code. We, therefore, find
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that section 261.201 is not applicable to the investigation at issue, and we determine that the
department may not withhold the submitted information under section 552.1 01 on that basis.

You also argue that the submitted report is protected under the doctrine of common-law
privacy. Section 552.101 ofthe Government Code also encompasses common-law privacy,

- which-protects -infonnatioR-that-(-1j-contains chighly--intimate-or- embarrassing- -facts, ·-the
publication ofwhich would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted Sllicide, ~~d inj-lh'i.es to sexual
organs. Id at 683. In addition, this office has found that medical information or information
indicating disabilities or specific illnesses is excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and

---~--nphysical~handicaps};--TheLequestor-contends:and~we~agree;'that-the~common4aW-righHO~~-~1

~~~~~f~:~I.~~::~~~;i~~~~~!!._~~Z~~~:7~~,~~~;~~~~i~;~ [i

Records Decision No. 272 at 1 (1981). Upon review, we find that most of the submitted
information pertains to an individual who is deceased. This information does not implicate
the individual's privacy interest and may not be withheld under section 552.101 of the
Government Codeinconjunctionwithcommon-Iaw privacy. Eurther, uponreview, we find
that the remaining information that does identify living individuals is not intimate or
embarrassing and is of legitimate public interest. Accordingly, the department may not
withhold the submitted information under section 552.101 of the Government Code in
conjunction with common-law privacy.

We note that thesubmitted information contains Texas driver's license numbers suOJectto-----~~~
~-~----·~secfion5S2:T30 oftlie Government Coa~l-Tliissection excepts ffbmdiSC1osureinformation--~~··~----

relating to a Texas motor vehicle operator's or driver's license. Gov't Code § 552.130(a)(1).
______.--J"A-"'c......,c""o""rd".,i""'ngly:., the department must withhold the Texas driver's license numbers we have

marked under section 552.130 ofthe Government Code. As you raise no further exceptions

lThe Office of the Attorney General will raise a mandatory exception, such as section 552.130, on
behalf of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision
Nos. 481 (1987),480 (1987), 470 (1987).
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against disclosure of the remaining submitted information, it must be released to the
requestor.2

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

~determinationcregarding-any-otherinformationorany-otherccircumstances.-~-------- __ c_·· -_ .. --

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the al10vlable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

!ltlttA4:;fEi~
Laura E. Ream
Assistant Attorney General
Open Records Division

. _LER/dls

Ref: ID# 340890

Ene. Submitted documents

c: Requestor
-~(w70enC1osuresr~~--~~-~~-_·

2We note the remaining infonnation contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov't Code
§ 552.147.


