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Ms. Sara Shiplet V/aitt
Senior Associate Corllinissioner
Texas Department of Insurance
P.O. Box 149104
Austin, Texas 78714-9104

0R2009-05547

Dear Ms. Waitt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID#340961.

The Texas Department ofInsurance (the "department") received a request for six categories
of information related to a specified hearing. You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.103, 552.107, and 552.111 of the
Govemment Code. We have considered the exceptions you claim and reviewed the

-------------- -s-i.ionlitted-inloTI11aiion:--We-havealso-C-onsiaere-dconmleiltsTronil:lie requestor:-SeeGov'C-
- -------- - Code-§-S52.30Z\.-{inferested-paftynlay-sllbI11.itwrittencomments-·c·onceming-disdosure-of-

requested information).

Initially, we note the submitted infonnation contains court-filed documents that are subject
to section 552.022 ofthe GovemiTIent Code. Section 552.022 provides that infonnation filed
with a court is generally a matter of public record that canil0t be withheld from disclosure.
Gov't Code § 552.022(a)(17); Star-Telegram, Inc. v. Walker, 834 S.W.2d 54 (Tex. 1992).
Therefore, under section 552.022, the court-filed documents must be released to the
requestor, unless they are confidential under other law. Although you assert this infomlation
is excepted under section 552.103 of the Govemment Code, section 552.103 is a
discretionary exception within the Act and not "other law" that makes infonnation
confidential. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76
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(Tex. App.-Dallas 1999, no pet.) (governmental body may waive section 552.103); 665 at
2 n. 5 (2000) (discretionary exceptions generally). Therefore, the court-filed documents,
which we have marked, may not be withheld under section 552.103. As you raise no other
exception to disclosure of this information, the court-filed documents subject to
section 552.022(a)(17) must be released.

We noW address your argument under section 552.103 for the submitted information not
subject to section 522.022. Section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) InformationrelatingtQlitigation iny()lvillgagov~rnmentalbodygr an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or dnplicationof the information.

Gov't Code §552.103(a), (c). The department has the burden ofproviding relevantfaets and
, documents to show that the section 552.103(a) exception is applicable in a particular
·1: situation. The test for meeting this burd.en is a showing that (l) litigation is pending.' or

reasonably anti'cipated on the date the department received the request for information, and
I .. (2) the information at issue is related to that litigation. Univ. a/Tex. Law Sch. v. Tex. Legal
1-----·-·-----.Eound.,_25_8_S..W.2d.Al.2,ABL(Te~ARP-'--Altst.i!1_t2.2L_1l9.1?eJ); __H~ar4y:.. !lQust~1JJ!2§.L __. _
ii_ CQ'-'.9.~4_S,W.~d_~IQ,.~J~fr~:x:~J\pp·-.. Houston [1st Dist.] 1984, writ ref'dn.r.e.); Open

Records Decision No. 551 at 4 (1990).-fhedep-a.rtmenimust meet·FotIi.-prongs·ofthIs-tesC·····
I for information to be excepted under section 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4(1986). When the
governmental body is the prospective plaintiff in litigation, the evidence of anticipated
litigatioJ;l must at least reflect that litigation involving a specific matter is "realistically
contemplated." See Open Records Decision No. 518 at 5 (1989); see also Attorney Generat
Opinion MW-575(1982) (investigatory file may be withheld ifgovernmental body's attorney ,
determines that it should be withheld pursuant to section 552.103 and that litigation is
"reasonably likely to result"). For the purposes of section 552.1 03 (a), this office considers

I
I
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a contested case under the Texas Administrative Procedure Act ("APA"), Government Code
chapter 2001, to constitute "litigation." Open Records Decision No. 588 at7 (1991)
(construing statutory predecessor to the APA).

The department is charged with regulating the insurance industry and ensuring that the Texas I

- --------llis~cee~~~~r~d~imur~nsur~oo~e~are~c~e~---------~~
. See Ins., Code § 31.002. You state that the submitted information relates to an ongoing . I

investigation being pursued by the department's Enforcement Division and that the
department may initiate administrative action as a result of the investigation. You have
provided an affidavit from a staffattorney in the department's Enforcement Division stating
that administrative litigation is anticipated regarding the information at issue..Based on your
representations, we conclude the department reasonably anticipates litigation. Further, we
find that the investigation preceded the request for information and that the information at
issue relates to the anticipated litigation.

We note, however, that the purpose of section552.1 03 isto enable a governmental body to l
1

-- - - protect its position iilTifigation l5y forcing parties to oonlin informafion tna.nsreIaJdrto r
.litigationthrough discoveryprocedur~s.SeeQRJ:)5~1a,14-5. If the opposing party has l
obtained or otherwise been given access to the information then there is no interest in
withholding such information from public disclosure under section 552.103. See Open
Records Decision Nos. 349 (1982), 320 (1982). Portions of the submitted information,
which we have marked,- were provided to or obtained from the potential opposing
party. 'Therefore, with the exception of the documents we have marked under
section 552.022,(a)(1'7) and the information provided to or obtained from the potential
opposing party, which must be released, the department may withhold the submitted
information under section 552.103 ofthe Government Code.! We note that the applicability
ofsection 552.1 03(a) ends once the litigation has concluded. See Attorney General Opinion
MW-575 (1982); see also Open Records Decision No. 350 (1982). As our ruling is

__~ dis.p_oJ)ith~·_e,j:Y~]leedJJ9t ~ddres~_yQ!!JemainiI!g ar~~1'l.t~.ilg~i!1st di~~osure~ _

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

l------cl.eterminatien...:regarding-any-ether-infermatkm-m-any-Gth€r-circumstances.,----"----------~__+

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

lWe note that the information that must be released contains a social security number. Section
552.147(b) ofthe Government Code authorizes a governmental body to redact a living person's social security
number from pubiic release without the necessity of requesting a decision from this office under the Act.
However, the requestor has a right of access to his social security number pursuant to section 552.023 of. the
Government Code. See Gov't Code § 552.023.
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responsibilitie~, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

i~-----~-~~~- ~--- -- - --- --------~--~---------~ - -~~---.--- -- ~-------~-------------~-----.---.-------!

Sincerely, .

~~
Christopher D. Sterner
Assistant Attorney General
Open Records Division

Ene. Submitted documents

c: Requestor
(w/oenclosures)
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