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Mr. Brad Bowman
General Counsel
Texas Department of Licensing and Regulation
P.O. Box 12157
Austin, Texas 78711

0R2009-05548

Dear Mr. Bowman:

,.

You ask whetherceiiain information is subject to required public disclosure under the
Public Information Act (the "AcC), chapter 552 ofthe Govemment Code. Yourrequest was
assigned ID# 340932 (TDLR: # 5438);

The Texas Department ofLicensing and Regulation (the "department") received a request
for complaints filed against a named company or its agents or employees, as well as
investigative reports related to any of these complaints. You state that you are releasing

~ ~_R9rtiQns oftll~t:egg~§tedjnfo11!l<,!!iQn. Y:9_U cl<'!im fu~tJ:Q~ sUbl~itt~(t!!1fon~Cl!i~!1}~_~x~epteq _
from disclosure under sections 552.101, 552.103, 552.130, and 552.136 ofthe Govemment

---- -------Code~--We--have-considered- the-exceptlmls-yo-u clailii-and-reviewea-flle- sumi1ittea----------------

infonnation. -

Initially, we note that the submitted infomlation includes a CRB-3 accident report form that
was completed pursuant to chapter 550 of the Transportation Code~ See Transp. Code
§ 550.064 (officer's accident report). Section 552.101 ofthe GovemmentCodeexcepts from
disclosure "infomlation considered to be confidential by law, either constitutional, statutory,
or by judicial decision." Gov't Code § 552.101. Section 552.101 encompasses infonnation
made confidential by other statutes, including chapter 550 of the TranspOliation Code.
Section 550.065(b) states that except as provided by subsection (c), accident reports are
privileged and confidential. Section 550.065(c)(4) provides for the release of accident _
repOlis to a person who provides two of the following three pieces ofinfomlation: (1) date
of the accident; (2) name of any person involved in the accident; and (3) specific location
of the accident. Id. § 550.065(c)(4). Under this provision, the Texas Department of
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of the accident. Id. § 550.065(c)(4). Under this provision, the Texas Department of
Transportation or another govemmental entity is required to release a copy of an accident
report to a person who provides the agency with two or more pieces ofinformation specified
by the statute. Id. The requestor has not provided the department with two of the three
pieces of information required under section 550.065(c)(4). Therefore, the submitted

--- ------------accldent report, whicnyou have-markea, must-De~wifIilleraunaersecfion-532~TO-l-ofTIfe----------_·--

Government Code in conjunction with section 550.065(c)(4) ofthe Transportation Code. .

Next, section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is information
relating to litigation of a civil or criminal nature to which the state or a political
subdivision is or may be a party or to which an officer or employee ofthe state or a
political subdivision, as a consequence of the person's office or employment, is or
may be a party.

(c) Infomlation relating to litigation involving a govemmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only' if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov'tCode § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information that it seeks to withhold. To meet this burden, the govemmental body must
demonstrate: (1) that litigation was pending or reasonably anticipated on the date of its

[

1 rec_eipt ofJhe re_questfor iIlfQnnatiolUlndJ2Hh~.tth~infm:m~ti()ILaj j~_~ll§ j~I~lated toJb.~(__ _ _
_ _ __ _ _ _~tig~tiol}~__ §.e§ J!niv._of-'I~~_b~!V.... SCb:.....y~Tex. Legal Found., 958 S.W.2d 479.. .... .

(Tex.App.-Austin 1997, no pet.); Heard v. Housto-n--Post Co.-:--68-4-S:W~2d2TO-----------------

(Tex.App.-Houston [1st Dist.] 1984, writ refd n.r.e.); see also Open Records Decision
+--------No-;-§-§-1-at-4-(-1-99Q};-Beth-e-le-me-nts-ef-thg-t€st-mlist-Qg-m€t-in-mQ€r-for-infonnatioll-to-be,-------J

excepted from disclosure under section 552.103. Id.

To establish that litigation is reasonably anticipated for purposes of section 552.103, a
governmental body must provide this office with "concrete evidence showing that the claim
that litigation may ensue is more than mere conjecture." See Open Records Decision
No. 452 at 4 (1986). In the context ofanticipated litigation in which the govemmental body
is the prospective prosecutor or plaintiff, the concrete evidence must at least reflect that
litigation is "realistically contemplated." See Open Records DeCision No. 518 at 5 (1989);
see also Attomey General Opinion MW-575 (1982) (investigatory file may be withheld if
governmental body attomey deternlines that it should be withheld pursuant to
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section 552.103 and that litigation is "reasonably likely to result"). Whether litigation is
-reasonably anticipated must be determined on a case-by-case basis. See Open Records
Decision No. 452 at 4 (1986). This office considers a contested case under the Texas
Administrative Procedure Act (the "APA"), Government Code chapter 2001, to constitUte
"litigation" for purposes of section 552.103. See Open Records Decision Nos. 588
'(1991),301 (1982). -----~---------- -------- - -~--- - ---~--~----

You state that the submitted inforn1ation pertains to investigations of alleged violations of
chapter 2308 ofthe Occupations Code and chapter 86 ofthe Texas Administrative Code and
"may result in the imposition of administrative penalties and/or license sanctions[.]" You
further state that "once [your] investigation is completed, the [department] expects to set
these matters for an administrative hearing as a contested case before the State Office of
Administrative Hearings." You inform us that the submitted infonnation "would be
submitted as evidence in an administrative hearing." Based on these representations, we
conclude that the department anticipated litigation when it received the present request for

i information. Our review of the submitted information also shows that the information ist---- -~~~-=:'~.,-';-.~-_..';"1'------~-';-.,..----.....---;--,.,-;~.-c'--.-c'---;O~...~..=.. ~-...-c'--....=-----c'---c'--=.-c'---...-c'--.._._-~."'...-c'--.. -c'--.~._..=.----,,;O···~·---'?i--·_·~·h----"'·_···F-~~~~~~~~~~-~~~-------+

related to the anticipated litigation for purposes of section 552.103.

We note, however, that the purpose of section 552.103 is to enable a governmental body to
protect its position in litigation by forcing parties to obtain infonnation that is related to
litigation through discovery procedures. See ORD 551 at 4-5. If the opposing party has
obtained or otherwise been given access to the infortnation then there is no interest in
withholding such information from public disclosure under section 552.103. See Open
Records Decision Nos. 349 (1982);320(1982). Most of the submittedinforn1ation was
provided to or obtained from the potential opposing party. Therefore, with the exception of
the information provided to or obtained from the potential opposing party, the department
may withhold the submitted inforn1ation under section 552.103 of the Government Code.
We have marked the informati~n that may be withheld under section552.103.!

I

1------------------------------------_·_-------- .--------- ------------------- --------~-------------------------------------

1 N~J,..§ecli.Q115 5~.130 ofthe Government Code excepts from disclosure information relating
i to a Texas motor vehicle driver's license anclregIstration- in-f()rmatIon~-Gov,-t-C-oae-----------------

: § 552.130. Accordingly, the department must withhold the Texas driver's license and
i reg-istrarien-infeFInarien-yeu·have--mark€(l-,in.addition-to-the.informatioll-we.ha.ve.marked,-------+

under section 552.130 ofthe Government Code.

In summary, (1) the department must withhold the submitted accident reports you
have marked under section 552.101 of the Government Code in conjunction with
section 550.065(c)(4) of the Transportation Code; (2) the department may withhold the
infonnation we have marked under section 552.103 of the Government Code; and (3) the
department must withhold the infonnation you have marked, in addition to the information

1As our ruling is dispositive ofthis information, we need not address your remaining argument against
its disclosure.
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we have marked, under section 552.130 of the Government Code. The remaining
information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

-----~~---determinationregarding any- otherTnformation~oranyother circumstances.------ --~-~-------------

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877). 673.,6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Christopher D. Sterner
Assistant Attorney General
Open Records Division

CDSAleeg

Ref: ID# 340932

Enc. Submitted documents

------------- -c;--------Requestor~~------------------------~---~-------------------------------~----------------------------~----

(w/o enclosures)

_______-----'r


