- ATTORNEY GENERAL OF TEXAS
GREG 'A BBOTT

April 27,2009

Mr. Robert J. Davis

Matthews, Stein, Shiels, Pearce, Knott, Eden, & Davis, L.L.P
8131 LBJ Freeway, Suite 700

Dallas, Texas 75251

Dear Mr. Davis:

You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act”™), chapter 552 of the Government Code Yourtrequestwas
a351gned ID# 340947 (Flle No. 1600/62466)

The Collin County Shenff’ s Office (the “sheriff’ ) which you represent, recelved arequest
for the personnel file of a named officer. You claim the requested information is excepted
from disclosure under sections 552.101, 552.102, 552.108, 552.117, 552.1175, and 552.119

of the Government Code. We have considered the exceptions you claim and reviewed the -

submitted information.

Initially, we note a portion of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022 provides, in relevant part, as follows:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body[.]
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Gov’t Code § 552.022(a)(3). The submitted information contains information in a contract
relating to the receipt of funds by a governmental body that is subject to
section 552.022(a)(3). Information subject to section 552.022(a)(3) must be released, unless
it is confidential under other law. You claim this information is excepted from disclosure
under section 552.108 of the Government Code. However, this section is a discretionary

exception under the Act and does not constitute “other law” for purposes of section 552.022.

See id. § 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 663 at 5 (1999) (waiver of discretionary exceptions). Thus, the sheriff may not
withhold the contract we have marked under section 552.108. Sections 552.101, 552.102,
552.117, and 552.119 are other laws for the purposes of section 552.022."! Accordingly, we -
will address these exceptions to disclosure of the information subject to section 552.022.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision[,]” and
encompasses the doctrine of common law privacy. Gov’t Code § 552.101.
Section.552.102(a) excepts from disclosure “information in a personnel file, the disclosure

of which would constitute a clearly unwarranted invasion of personal privacy.”

Id. §552.102(a). In Hubert v. Harte-HonksTexas- Newspapers, 652-S:W.2d 546~

(Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled that the test to be applied to
information claimed to be protected under section 552.102(a) is the same as the test

~ formulated by the Texas Supreme Court in Industrial Foundation v. Texas Industrial

Accident Board, 540 S.W.2d 668 (Tex. 1976). InIndustrial Foundation, the Texas Supreme
Court stated that information is excepted from disclosure if it (1) contains highly intimate or
embarrassing facts the release of which would be highly objectionable to a reasonable person
and (2) is not of legitimate concern to the public. Id. at 685. This office has found financial .
information relating only to an individual ordinarily satisfies the first requirement of the test
for common-law privacy, but there is a legitimate public interest in the essential facts about
a financial transaction between an individual and a governmental body. See Open Records

DecisionNos-545-at-4-(1990)-(attorney-generalhas foundkinds-of financial-information-not

excepted-from-publie-diseclosure-by-common-law-privacy-to-generally-be-those-regarding
receipt of governmental funds or debts owed to governmental entities). You claim the
document subject to section 552.022 is private. However, upon review, we find you have

failed to explain how any portion of this information constitutes highly intimate or
embarrassing information that is not of legitimate public interest. Therefore, you may not
withhold the information that is subject to section 552.022 pursuant to section 552.101 or
section 552.102 of the Government Code on that basis.

Section 552.117(a)(2) excepts from disclosure the home address, home telephone number,
social security number, and family member information of a peace officer, as defined by

!Although you also claim section 552.1175, because the officer at issue in the information subject to
section 552.022 was employed by the sheriff, section 552.117 is the proper exception to raise for-the
information at issue.
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article 2.12 of the Code of Criminal Procedure. See Gov’t Code § 552.117(a)(2); Open
Records Decision No. 622 (1994). Upon review of the information subject to section

552.022, we find it does not contain the home address, home telephone number, social

security number, or family member information of a peace officer. Thus, no portion of this
information may be withheld under section 552.117.

Section 552.119 of the Government Code provides:

(a) A photograph that depicts a peace officer as defined by Article2.12, Code
of Criminal Procedure, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under 1nd1ctment or charged with an offense by
information;

(2) the officer is a party in a civil service hearing or a case in
- -arbitration; or- R

(3) the photograph is introduced as evidence ina judicial proceeding.

~(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Gov’t Code § 552.119. Under section 552.119, a governmental body must demonstrate, if

the documents do not demonstrate on their face, that release of the photograph would -
endanger the life or physical safety of a peace officer. Upon review, however, the -

information at issue does not contain a picture of a peace officer. Therefore, the sheriff may

not-withhold-thé-information-subjectto-section-552.022-under-section-552:1-19.-Asyou raise

no-further.exceptions to the disclosure of the information subject to section 552.022, it must
be released. ~

We now address section 552.108 of the Government Code for the remaining inforitatiorn ot

subject to section 552.022. Section 552.108(a) excepts from disclosure “[iJnformation held |

by a law enforcement agency ot prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime.” Id. § 552.108(a)(1). Generally, agovernmental body
claiming section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Youinform us, and provide affidavits

showing, the submitted information pertains to a pending criminal prosecution in which the -

named officer is a primary witness. You state, and provide affidavits reflecting, the Collin
County District Attorney’s Office objects to release of the submitted information because, its
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release would interfere with the ongoing criminal prosecution. Based on your representations
and our review, we conclude section 552.108(a)(1) is applicable to the submitted
information. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177
(Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976) (court delineates law enforcement interests that are present in active cases).

Accordingly, the sheriff may withhold fhe remaining informafion not subject” to
section 552.022 under section 552.108(a)(1) of the Government Code.>

In summary, the sheriff must release the information subject to section 552.022. The sheriff
may withhold the remaining information not subject to section 552.022 under
section 552.1 QS(a)(l).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regardmg any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body-and of the requestor.- Formore information concerning those rights and
responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php, -
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
~ information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Slncerely,

@?wwt

/

Olivia-A-—-Maceo

vid— Lyl

Assistant Attorney General

Open Records Division

OM/eeg
Ref: ID# 340947
Enc. Submitted documents -

c: Requestor
(w/o enclosures)

2As our ruling is dispositive, we need not address your remammg arguments against disclosure of this
information.




