ATTORNEY GENERAL or TEXAS
GREG ABBOTT

April 28,2009

Ms. Luz E. Sandovai-Walker
Assistant City Attorney

City of El Paso

2 Civic Center Plaza, 9" Floor
El Paso, Texas 79901

~ OR2009-05615

Dear Ms. Sandoval-Walker:

You ask whether certain information is subject to required public disclosure under fhe

Public Information Act (the “Act”), chapter 552 of the Government Code. Your requestwas .
~-assigned TD# 341204 ———— - e e e e e

The El Paso Police Department (the “department™) received two requests for a spemﬁed

incident report, including any related documents. Y ou claim that the submitted information
is excepted from disclosure under sections 552.101, 552. 130, and 552.147 of the

Government Code. We have considered the exceptions you claim and reviewed the
submitted information. .

Initially, we note that a portion of the submitted information is not responsive to the present

requests,-which-seek records—pertaining toa specified incident. _ We have marked the
information that is not responsive to the present requests. The department need not release
the nonresponsive information in response to these requests and this ruling will not address
that information.

Next, we note that the submitted information includes a CR-3 and CBR-3 accident report

forms that were completed pursuant to chapter 550 of the Transportation Code. See Transp.

Code § 550.064 (officer’s accident report). Section 550.065(b) states that except as prov1ded
by subsection (c), accident reports are privileged and confidential. Section 550. 065(c)(4)
provides for the release of accident reports to a person who provides two of the following
three pieces of information: (1) date of the accident; (2) name of any person involved in the
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accident; and (3) specific location of the accident. Id. § 550.065(c)(4). Under this provision, '
the Texas Department of Transportation or another governmental entity is required to release
a copy of an accident report to a person who provides the agency with two or more pieces
of information specified by the statute. Jd. Both requestors have provided the department

submitted accidentreports, which we hiave marked, must be released to both requestorsunder

with-all three pieces of information pursuant to section 550.065(c)(4).  Therefore; the

section 550.065(c)(4) of the Transportation Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Thisexception encompasses information other statutes make confidential.
Medical records are confidential under the Medical Practice Act (the “MPA”), subtitie B of
title 3 of the Occupations Code. See Occ. Code § 151.001. Section 159.002 of the MPA
provides, in part:

(a) A communlcatlon between a physician and a patient, relative to or in

connection with any professional services as a physician to the patiemnt, is

____confidential and privileged and may not be disclosed except as providedby -~ .

this chapter.

- (b)-A record of the identity, diagnosis, evaluation, or treatment.of a patient.
by a physician that is created or maintained by a physician is confidential and
pr1v1leged and may not be dlsclosed except as prov1ded by this chapter '

‘(¢) A person who receives information from a confidential communication

or record as described by this chapter, other than a person listed in Section

159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the

authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004; Open
Records-Decision No—598-(1991)—This-effice-has-concluded-the-protection-afforded-by

section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). This office has determined when a file is created as the result of a hospital stay, all
of the documents in the file that relate to diagnosis and treatment constitute either

. physician-patient communications or records of the identity, diagnosis, evaluation, or

treatment of a patient by a physician that are created or maintained by a physician. See Open '
Records Decision No. 546 (1990). We note that medical records pertaining to a deceased
patient may only be released upon the signed consent of the deceased’s persohal
representative. See Occ. Code § 159.005(a)(5). Any subsequent release of medical records
must be consistent with the purposes for which the governmental body obtained the records.




Ms. Luz E. Sandoval-Walker - Page 3

Seeiid. § 159.002(c); Open Records Decision No. 565 at 7 (1990). Upon review, we find the -

information we have marked constitutes med1cal records that may only be released in
accordance with the MPA.

Section 552:101 also-encompasses section 772.318 of the Health and Safety Code.

Chapter 772 of the Healtlrand-Safety Code authorizes the development of localemergency ———
communications districts. Section 772.318 of the Health and Safety Code applies to an
emergency communication district for a county with a population of more than 20,000 and
makes confidential the originating telephone numbers and addresses of 9-1-1 callers that are -
furnished by a service supplier. See Open Records Decision No. 649 (1996). We understand
you to claim that the department is part of an emergency communication district that was
established under section 772.318. You state that the submitted information contains the
originating telephone numbers and addresses of 9-1-1 callers that were furnished by a service
provider. Upon review, we determine that the 9-1-1 caller’s telephone number we have
marked is confidential under section 772.318 of the Health and Safety Code, and must be
withheld pursuant to section 552.101 of the Government Code.

_Section 552.101 also encompasses confidential criminal history record information (“CHRI”)

- that states obtain from the. federal. government or other states. Open.Records.Decision
No. 565 (1990). The federal regulations allow each state to follow its individual law with

~—confidential €HRT that-the Department of Public-Safety- (“DPS?) maintains; exceptthat the- - —-— -

generated by the National Crime Information Center or by the Texas Crime Information
Center. Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI
respect to CHRI it generates. Id. Section 411.083 of the Government Code deems

DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)

‘authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may

not release CHRI except to another criminal justice agency for a criminal justice purpose. 1

to obtain CHRI from DPS or another criminal justice agency; however, those entities may

not release CHRI except as provided by chapter 411. See generally id. §§ 411.090 - .127.
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be '
withheld-under-section-552-101-of the-Government-Code-in-conjunction-with-Government—— ———————
Code chapter 411, subchapter F. However, information relating to routine traffic violations
is not excepted from release under section 552.101 of the Government Code on this basis.
Cf. id. § 411.082(2)(B). Uponreview, we find that the information we have marked consists
of CHRI, and must be withheld under section 552.101 of the Government Code in
conjunction with chapter 411 of the Government Code.

Section 552.101 also encompaéses section 11 of article 49.25 of the Code of Criminal
Procedure, which provides as follows:
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The medical examiner shall keep full and complete records properly indexed,
giving the name if known of every person whose death is investigated, the
place where the body was found, the date, the cause and manner of death, and
shall issue a death certificate. The records are subject to required public

disclosure in-accordance with Chapter 552, Government Code, except that a

B ph*o”cograp‘h*orT(?ra}fofa'b’o*dy1aken~duringan'autopsyismxceptedfrOm
required public disclosure in accordance with Chapter 552, Government
Code, but is subject to disclosure: ' ‘

(1) under a subpoena or authority of other law; or
(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

Code Crim. Proc. art. 49.25. Provided that neither of the statutory exceptions to
confidentiality is applicable in this instance, we conclude that the department must withhold

the autopsy photographs we have marked under section >o2. UL of the Government Code
__in conjunction with section 11 of article 49.25 of the Code of Criminal Procedure.

Next, section 552.130 of the Government Code excepts from disclosure informationrelating
_to.a Texas.motor vehicle driver’s license and registration information. Gov’t Code.
§ 552.130. We note that the purpose of section 552.130 is to protect the privacy interests of
individuals. Because the right of privacy lapses:at death, Texas motor vehicle record

oo ——information - -that--pertains-—-to-—-a- -deceased—individual--may- not--be--withheld--under---- - - v s

section 552.130. Moore v. Charles B. Pierce. Film Enters., Inc., 589 S.W.2d 489, 491
(Tex. App.—Texarkana 1979, writref’d n.r.e.); see also Justice v. Belo Broadcasting Corp.,

maintained only by a living individual whose privacy is invaded”) (quoting Restatement of
Torts 2d): see also Attorney General Opinions JM-229 (1984); H-917 (1976); Open Records

Decision No. 272 at 1 (1981). The department must generally withhold the Texas driver’s

license and registration information you have marked, in addition to the information we have
marked, under section 552.130 of the Government Code. Additionally, the department must
withhold—the-Texaslicense-plate—information—in-the—submitted-photographs-andvideo

recording under section 552.130. However, we note that some of the registration information -
at issue relates to vehicles that appear to have been owned by an individual who is now
deceased. Therefore, any license plate number or vehicle identification number that pertains
to a deceased individual must be withheld under section 552.130 only if a living person owns
an interest in the vehicles at issue. If no living person owns an interest in the vehicles at
issue, then the information in question is not excepted from disclosure and must be released.
We note that if the department lacks the technical capability to redact the information subject
to section 552.130 in the submitted video recording, the department must withhold the video

recording in its entirety. See Open Records Decision No. 364 (1983). '
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You claim the social security numbers you have marked are excepted from disclosure under

* section 552.147 of the Government Code. This section provides that “[t]he social security

number of a living person is excepted from” required public disclosure under the Act.

Accordingly, the department may withhold the social security numbers you have marked :

under section 552.147 of the Government Code:'

We note that the submitted information contains an insurance policy number.?
Section 552.136 of the Government Code provides that “[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t

Code § 552.136. Accordingly, the department must withhold the insurance policy number.

we have marked under section 552.136 of the Government Code.

In summary, (1) the department must release the submitted accident reports, which we have
marked, under section 550.065(c)(4) of the Transportation Code; (2) the department may
only release the medical records we have marked in accordance with the MPA; (3) the

__section 552.101 of the Government Code in conjunction with section 772.318 oftheHealth
and Safety Code; (4) the department withhold the CHRI we have marked section 552.101 of .

- department must withhold the autopsy photographs we have marked under section 552.101. .

department must withhold the 9-1-T caller’s telephone number we have marked under

the Government Code in conjunction with chapter 411 of the Government Code; (5) the

of the Government Code in conjunction with section 11 of article 49.25 of the Code of
Criminal Procedure; (6) the department must withhold the Texas driver’s license and

*registration-information you have marked; in- additionto-the-information-we-have marked;——-

as well as the Texas license plate information in the submitted photographs and video
recording, under section 552.130 of the Government Code, to the extent such information

relates to living individuals; (7) the department may withhold the social security numbers you

have marked under section 552.147 of the Government Code; and (8) the department must
withhold_the insurance policy number we have marked under section 552.136 of the

Government Code. The remaining information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to-the-facts-as-presented-to-us;-therefore;-this-ruling- must-net-be-relied-upon-as-a-previous

determination regarding any other information or any other circumstances.

'We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.

The Office of the Attorney General will raise a mandatory exception on behalf of a governmental |

body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). _ :
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibiliﬁes, please visit our website at http://www.oag.state.tx.us/open/index_orl.php, .
or_call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673:6839. Questions concerning the allowable charges for- providing-public

ifformation under the Act must be directed tothe Cost Rules Administrator of the Office of—' ——
the Attorney General at (512) 475-2497.

Smcerely,

W k/z;

Christopher D. Sterner
Assistant Attorney General
Open Records Division
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