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April 28, 2009

Mr. Michael M. Kelly
Assistant Criminal District Attorney
County of Victoria
205 North Bridge Street, Suite #301
Victoria, Texas 77901 I_________________ _ ::QQ~-::92~,--_--__---_.__-.__-1-
You ask whether certain information is subject to required public disclosure under the
public.I!lf'orlIl.ati6riAcf(the"Aci"), chapter 5516f'theG6vernmenfCode. Y6llrrequesfwas
assigned ID# 34104L

The Victoria CountyDistrict Attorney's Office (the "district attorney") received a request for
information related to "8-liner machines and the application of Texas Penal Code

~~-§49';0-JE4JEBJ[,inGluding~-advisory-letters-proviclecl4o-operators-o£game-machines,business

owners, property owners, and law enforcement." The tequestor excluded from the request
"records ofcurrently open investigations and internal correspondence that qualifies under the

------w--c-orKIjroducrimmunity~"--youstate inat some responsive information wilrl5ereleasecno tlfe-'--
re-qrrestor;-but-daim-tlrat-some--:oftlre-submitted-informationis-excepted-from-disdosure'-------+
under sections 552.108 and 552.137 of the Government Code. We have considered the

_______.::c:ex"'-c:.ceJP:..::.t1=-::·0c=n=-syou claim a.lld reviewed the submitted information. 1

We first note that portions of the submitted information, which we have marked, are not
responsive to the instant request because the requestor specifically excluded from the request
"internal correspondence that qualifies under the work product immunity." The district

IWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, orprosecution ofcrime is excepted from the
requirements of Section 552.021 if:

I
I
i

l
t-- --- -- -- - ------ -- -- -- - - -- ---- -- ---- -- --r

attorney need not release non-responsive information in response to this request and this r
!

ruling will not address that information. I
i

You claim thatportions ofthe information in Appendix F are excepted from disclosure under I
- ---- --- ---- --- ----se-ctibn-S-52-J-08-ofth-e-GovertffJ1ent-Cb-de~-Se-ctinn-5-52-:-108-provides;"in-p-ertinent-paft:-------------- ------- ----I

I-- ----I
- I

I

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]

(b) An internal record or notation ofa law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release ofthe internal record or notation would interfere with law
---emorcemeiit-or-prosecufic5ii[:r --------- -- -------------

Gov't Code §552.108(a)(1), (b)(1). A governmental body claiming subsection 552.108 must
reasona.bly explain how and why this exception IS applicable to the informationthat the
governmental body seeks to withhold. See id §§ 552.108, .301 (e)(1)(A); Ex parte

__ 1!x_uitt,55J KW.2_d7.o6_(IeX._12TZ); Qp.elLR.e..QQrds[)Y..Qisjon NQ, 43.4 at 2_-JO 986). _

[

-----I
_~ ~~_~ ~~.re~~c~~~~~:~::,~;.;::e~~~:~~'::ti;e~no~~~~~:..;'~:~~f~;l~i:_ ~ _ t

explain, however, how the release of the information at issue would .interfere with a
particular pending criminal investigation or prosecution. Furthermore, youhave not shown

~----------'-'thatreTeaseon:neiilfonnation at issue wouIaSlilijecCany iiiaiviauano possi15le-intimiOafion ------1

or narassment or would cllliltne witlingne-s-s-of-otlrer-rtrdivi-du-als-tb-c-ome-forward-:--Se-e;e:g.,
Open Records DecisionNos. 329 (1982), 313 (1982), 297 (1981). Therefore, youhave failed
to demonstrate how section 552.108 is applicable to the information at issue. See Gov't
Code § 552.301(e)(1)(A) (governmental body must reasonably explain how and why
exception is applicable to the information at issue); Open Records Decision No. 252 at 3
(1980). Accordingly, we conclude that the district attorney may not withhold any portion of
the submitted information in Appendix F under section 552.108 of the Government Code.

You also raise section 552.137 of the Government Code. This section excepts from
disclosure "an e-mail address of a member of the public that is provided for the purpose of
communicating electronically with a governmental body" unless the member of the public
consents to its release or the e-mail address is of a type specifically excluded by subsection
(c). See Gov't Code § 552.137(a)-(c). Section 552.137 does not apply to a government



- - - ~

I
I

---liisuJiiiTIary~-tlie-aislricfaffome)TmlisrWitliliola-tne e-mail aClaresses-younave-marked-in--
Appendices D and F under section 552.137 of the Government Code. The remaining
responsive information must be released, but any copyrighted information may only be
reieasec1i.n accordance with copyright law.
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employee's work e-mail address because such an address is not that of the employee as a
"member of the public," but is instead the address of the individual as a government
employee. The e-mail addresses at issue do not appear to be ofa type specifically excluded I

by section 552.137(c). You do not inform us that a member ofthe public has affirmatively ,
-- -- --- - ----- --cnnsented--to-the--release-of-any--e~mait-address--contained--in--the--submitted~materials~-- .. --- ---- ------[

!
_ T.herefore,_thedistrictattomey_musLwithholdJhee.-maiLaddressesyo11, haye__marke_d in_

Appendices D and F under section 552.137.

Finally, we note that some ofthe submitted information inAppendix E may be protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to furnish copies ofrecords that are copyrighted. Attorney General OpinionJM-672
(1987). A govew..mental body must allow inspection of copyrighted materials unless an
exception applies to the information. Id. If a member ofthe public wishes to make copies
of copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550

~=~~.-=-·=--(4-9.9@9;=;-=============================-------+L

------- -I

._ThisJetter TIllingi~ limiteclto th~J~artl(mlat" informatiQ.ll~1 issue in this r~ques! .?lld.limi~c.l_

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities.of the
governmental body and ofthe requestor. For more information concerning those rights and

~~~~~~~re'--'s-p--'-on-si15ilities, please visit our we15site afnftp:/lwww.oag.state:tx:us/open1index---ortpli.p=,~~~-~~-1

cyr-c-al1-the-effke-of~the-AitomeJ6erreraI-'-s-E>pen-6overnmenLHotline;-toH-free'-, -------+

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administratorofthe Office of
the Attorney General at (512) 475-2497.
Sincerely,

LZ j·l/j·k20~
(

Cindy Nettles
Assistant Attorney General
Open Records Division

CN/dls
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1 Ref: ID# 341041

Enc. Submitted documents

----------~- ------c:-----Re-qm$to-r--------- ----------- ------------------ ---------- ---

- ------ -_ - --~wlo-enclosures)- -- -
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