May 4,2009

ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

Ms. Linda M. Champion
Assistant City Attorney
City of Victoria

P.O. Box 1758

Victoria, Texas 77902-1758

OR2009-05874

Dear Ms:Champion:

You ask whether certain information 'is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was -
assigned ID# 342001.

The Victoria Police Department (the “department”) received a request for twenty-three
categories of information pertaining to a motor vehicle accident. You state the department
will release an arrest report and an inmate receipt to the requestor. You also state the
department will release a copy of a Texas Peace Officer’s Crash Report to the requestor as
required under section 550.065 of the Transportation Code. Transp. Code § 550.065(c)(4)
(governmental body must release accident report to a person who provides two of the
following three items of information: (1) date of the accident; (2) name of any person

involved in the accident; and (3) specific location of the accident). We understand you to

- claim that the submitted information is excepted from disclosure under sections 552.101, "~

552.103, 552.108, and 552.130 of the Government Code and privileged under rule 192.5 of
the Texas Rules of Civil Procedure.! We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we note the department only submitted information responsive to items 1, 3, 6, 8,
13, and 22 of the request and part of item 2 of the request for our review. Further, you have .

"You argue the Victoria County District Attorney’s Office (the “district attorney”) Prosecution Charge
Report is excepted from disclosure pursuant to section 552.101 in conjunction with the “attorney work product
privilege.” We therefore understand you to claim this information is privileged pursuant to rule 192.5 of the
Texas Rules of Civil Procedure. However, we noté that this office has concluded section 552.101 does not
encompass discovery privileges. See Open Records Decision Nos..676 at 1-2 (2002), 575 at 2 (1990).
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not indicated that information responsive to the remaining 16 items of the request does not .

exist or that you wish to withhold any such information from disclosure. We note the
submitted information establishes that the department has no videotapes responsive to part

of item 3 of the request.” Therefore, to the extent information responsive to the remaining -
items of the request exists, we assume that you have released it to the requestor. If youhave

not released any such information, you must release it at this time. See Gov’t Code
§§ 552.301(a), .302; Open Records Decision No. 664 (2000) (noting that if governmental
body concludes that no exceptions apply to requested information, it must release
information as soon as possible under circumstances).

Next, we note that a portion of the submitted information is subject to section 552.022(a) of

the Government Code. Section 552.022(a) provides for the required public disclosure of “a
completed report, audit, evaluation, or investigation made of, for, or by a governmental body,
except as provided by Section 552.108.” Gov’t Code § 552.022(a)(1). In this instance, the
submitted information reflects that report number 2008-00033748 is a completed criminal

investigation that is pending prosecution. Accordingly, the information pertaining to that

report must be released under section 552.022(a)(1) of the Government Code, unless it is
excepted from disclosure under section 552.108 of the Government Code or expressly

confidential under other law. You seek to withhold the district attorney’s Prosecution .

Charge Report pursuant to rule 192.5 of the Texas Rules of Evidence. The Texas Supreme
Court has held that “[t]he Texas Rules of Civil Procedure and Texas Rules of Evidence are
‘other law’ within the meaning of section 552.022.” In re City of Georgetown, 53
S.W.3d 328 (Tex. 2001). However, the Texas Rules of Civil Procedure apply only to
“actions of a civil nature.” TEX.R. CIv.P. 2. As the submitted information reflects that
report number 2008-00033748 pertains to a criminal case, the attorney work product
privilege found in rule 192.5 of the Texas Rules of Civil Procedure does not apply to the

district attorney’s Prosecution Charge Report. Therefore, the department may not withhold

the Prosecution- Charge Report under rule 192.5 of the Texas Rules of Civil Procedure.

- Section 552.101 excepts from disclosure “information-considered to-be confidential by law, - e

either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. Section

552.101 encompasses the Medical Practice Act (the “MPA”), subtitle B of title 3 of the

Occupations Code. Section 159.002 of the MPA provides in part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

*The Act does not require a governmental body to disclose information that did not exist when a

request for information was received or to prepare new information in response to a request. See Econ. .

Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ
dism’d); Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervisjon of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Further, information that is subject to the MPA also includes information that was
obtained from medical records. See Occ. Code. § 159.002(a), (b), (c); see also OpenRecords

‘Decision No. 598 (1991).

Any subsequent release of medical records must be consistent with the purposes for which
the governmental body obtained the records. See id. § 159.002(c); Open Records Decision
No. 565 at 7 (1990). We have marked the medical records that are subject to the MPA and

- this chapter SRR

the department may only disclose these records in accordance Wlth the MPA. See Open
Records Decision No. 598 (1991).

Section 552.101 also encompasses section 773.091 of the Health and Safety Code, which

- governs the emergency medical service (“EMS”) records. Section 773.091 provides in part

the following:

(b) Records of the identity, evaluation, or treatment of -a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and pr1v1leged and may not be disclosed except as prov1ded by

(g) The privilege of confidentiality under this section does not extend to -
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patlent who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Thus, except for the information specified in
section 773.091(g), EMS records are deemed confidential under section 773.091 and,
therefore, may only be released in accordance with chapter 773 of the Health and Safety
Code. Seeid. §§ 773.091-773.094. EMS records may be released to “any person who bears .
a written consent of the patient or other persons authorized to act on the patient’s behalf.”
Id § 773.092(e)(4). The consent must be in-writing, signed by the patient, authorized
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representative, or personal representative, and specify (1) the information to be covered by
the release, (2) the reasons or purposes for the release, and (3) the person to whom the
information is to be released. Health & Safety Code § 773.093(a). In this instance, the -
requestor is an attorney for one of the persons whose EMS records are atissue. Thus, except
as specified by section 773.091(g), the department must withhold the marked EMS

‘information under section 773.091, unless the requestor provides the department with written
consent that meets the requirements of section 773.093(a). Id. §§ 773.092, .093; Open

Records Decision No. 632 (1995).

Section 552.101 also encompasses chapter 411 of the Government Code, which makes
criminal history record information (“CHRI”) generated by the National Crime Information
Center or by the Texas Crime Information Center confidential. The federal regulations allow
each state to follow its individual law with respect to CHRI it generates. Gov’t Code
§ 411.083. Section 411.083 of the Government Code deems confidential CHRI that the
Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See id.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090 - .127. Furthermore, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F. We
have marked information the department must withhold pursuant to section 552.101 in
conjunction with chapter 411 of the Government Code. '

Section 552.108(a)(1) of the Government Code excepts from disclosure “[iJnformation held

- by a law enforcement agency or prosecutor that deals with the-detection, investigation, or- - - -
- prosecution-of-crime-[if] -release-of the information would interfere with the detection, ... .. _

investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108 must reasonably explain how and why the release of the

requested information would " interfere” with law -enforcement. ~See Gov’t Code

§§552.108(a)(1),.301(e)(1)(A); see also Ex parte Pruitt, 551 S;W.2d 706 (Tex. 1977). You
state the remaining information relates to a pending criminal prosecution. Based on this
representation and our review, we conclude that the release of the information at issue would
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. App.—Houston [14th Dist.] 1975),
writref’dn.r.e., 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that
are present in active cases).

As you acknoWledge, section 552.108 does not except from disclosure “basic information
about an arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section
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552.108(c) refers to the basic front-page information held to be public in Houston Chronicle.
The department must release basic information, including a detailed description of the

offense, even if this information does not literally appear on the front page of an offense or -

arrest report.  See Houston Chronicle, 531 S.W.2d at 186-88; Open Records Decision
No. 127 at 3-4 (1976) (summarizing types of information deemed public by Houston

Chronicle). Thus, with the exception of basic front page information, the department

may withhold report number 2008-00033748 and its supplemental report under
section 552.108(a)(1) of the Government Code.?

Section 552.130 excepts from disclosure “information [that] relates to . . . a motor vehicle .

operator’s or driver’s license or permit issued by an agency of this state [or] a motor vehicle
title or registration issued by an agency of this state[.]” Gov’t Code § 552.130. Accordingly,
~ the department must withhold the Texas driver’s license numbers we have marked pursuant
to section 552.130 of the Government Code.

In summary, the medical records we have marked are confidential under the MPA and may

only be released in accordance with the MPA. The department must withhold the EMS

records we have marked under section 552.101 of the Government Code in conjunction with -

section 773.091 of the Health and Safety Code, except as specified by section 773.091(g),
unless the department receives the required written consent for release under
section 773.093. The CHRI information we have marked is confidential under section
411.083 of the Government Code and must be withheld under section 552.101 of the
Government Code. With the exception of basic information, the incident report and

supplemental report may be withheld under section 552.108(a)(1). The department must
withhold the Texas driver’s license numbers we have marked under section 552.130 of the

Government Code. The remaining information must be released to the requestor.*
This letter ruling is limited to the particular information at issue in this request and limited
~-to the facts as presented to us; therefore, this ruling must not be relied upon-as a previous

—determination regarding any other information or any other circumstances. . ...

This ruling triggers important deadlines regarding the rights and responsibilities of the

- governmental body and of the requestor. For mote information concerning those rights and -

3As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information, except to note that basic information held to be public in Houston Chronicle is generally not
excepted from public disclosure under section 552.103 of the Government Code. Open Records Decision No.
597 (1991).

‘We noté that the information being released contains social security numbers. Section 552.147(b) -

ofthe Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act.
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responsibilities; please visit our website at http://www.oag.state.tx.us/open/index orl.phb, :

or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public informatjon
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney

General at (512) 475-2497. ‘

Sincerely,

Ana Carolina Vieira
Assistant Attorney General
Open Records Division

ACV/eeg

R&f ID# 342001
Enc. Submitted documents

c: 'Requestor
(w/o enclosures)




