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Dear Mr. Petruska:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infolmation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was
assigned ID# 341998.

Reeves County (the "county"), which you represent, received a request for all records
maintained by the COlU1ty pertaining to audits or accreditation reviews ofthe Reeves County
Detention Center and Physicians Network Association ("PNA") to include the standards of
review produced by the American COlTections Association and any policies or procedirres
associated with the health services provided by PNA. You state that you will release some
of the requested infonnation. You claim that the submitted infonnation is excepted from
disclosure under sections 552.101, 552.108, and 552.111 ofthe Govennnent Code. You also
state the COlU1ty notified PNA, the interested third party, of the request and of their right to
submit arguments to this office as to why the submitted infonnation should not be released.
See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 pel111its govemmental body to rely on interested third party
to raise and explain applicability ofexception in the Act in celiain circlU11stances). We have
received comments from PNA. We have considered the submitted argmnents and reviewed
the submitted infonnation.!

IWe assmue that the "representative sample" ofrecords submitted to tlus office is truly representative
of the requested records as a whole. See Open Records.Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any otller requested records
to the extent fuat those records contain substantially different types of information tlmn that subnutted to tlus
office.
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Initially, we note that a portion of the submitted infonnation consists of an audit repOli
prepared by the United States Depmiment of Justice's Bureau of Prisons (the "bureau").
This repOli is subject to section 552.022 ofthe Govenunent Code, which provides in paJ.i:

the following categories of infonnation are public information aJ.ld not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(1) a completed repOli, audit, evaluation, or investigation made of,
for, or by a govenmlental body;

(17) information that is also contained in the public court record[.]

Gov't Code § 552.022(a)(1), (17). -In this instance, theauclit report contains a completed
audit and cOUli-filed docUlnents. Section 552.022 makes this infonnation expressly public.
Therefore, the county may only withhold the information that is subject to
section 552.022(a)(l) to the extent it is excepted from disclosure under section 552.108 or
confidential under other law. Also, the cOlmty may withhold the infonnation that is subject
to sections 552.022(a)(17) only to the extent it is made confidential under other law.
Although you raise section 552.111 of the Govenunent Code for the infonnation subject
to 552.022, this exception is discretionary in nature. It serves only to protect a govenmlental
body's interests and may be waived. As such, section 552.111 does not constitute other law
for purposes ofsection 552.022. See Open Records Decision Nos. 677 at 10 (2002) (attomey
work product privilege under section 552.111 may be waived), 665 at 2 n.5 (2000)
(discretionary exceptions generally). Therefore, the cOlmtymaynot withhold the infonnation
subject to section 552.022 under section 552.111 of the Govel11ment Code. However,
because section 552.101 and third party interests are other law for purposes of
section 552.022, and because section 552.108 is other law for purposes of
section 552.022(a)(1), we will consider the arguments raised under these exceptions.

Next, we address the county's aJ.'glU11ent that portions of the submitted information are
confidential under federal law. Section 552.101 excepts from disclosure "infonnation
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.1 01. This office has repeatedly held that the transfer of confidential
infonnation between govenunental agencies does not destroy the confidentiality of that
infonnation. Attomey General Opinions H-917 (1976), H-836 (1974), Open Records
Decision Nos. 561 (1990),414 (1984),388 (1983),272 (1981), 183 (1978). These opinions
recognize the need to maintain an umestricted flow ofinfonnation between state agencies.
In Open Records Decision No. 561, we considered whether the same rule applied regarding
infonnation deemed confidential by a federal agency. In that decision, we noted the general
rule that chapter 552 of the United States Code, the federal Freedom of Infonnation Act
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("FOIA"), applies only to federal agencies and does not apply to records held by state
agencies. ORD 561 at 6. Further, we stated that information is not confidential when in the
hands of a Texas agency simply because the same infonnation is confidential in the hands
of a federal agency. Id. However, in the interests of comity between state and federal
authorities and to ensure the flow of infonnation from federal agencies to Texas
governmental bodies, we concluded that: "when infonnation in the possession of a federal
agency is 'deemed confidential' by federal law, such confidentiality is not destroyed by the
sharing of the infom1ation with a govemmental body in Texas. In such an instance,
[section 552.101] requires a local govenm1ent to respect the confidentiality imposed on the
infonnation by federal law." Id. at 7.

In this instance, a pOliion of the submitted information consists of an audit which was
provided to the cOlmty by the bureau. The county asserts, and provides documentation
showing, that the bureau considers this infonnation confidential under the deliberative
process privilege found in section 552(b)(5) ofthe United States Code and under the personal
privacy provisions found in section §52("8)(6) of the United States Code. See 5 U.S.C.
§ 552(b)(5), (6). Therefore, we conclude that the county must withhold the infOlmation it
has marked under section 552.101 ofthe Govemment Code in conjunction with federal law.

Section 552.101 of the Govemment Code also encompasses section 161.032 of the Health
and Safety Code, which provides in relevant part:

(a) The records and proceedings ofa medical committee are confidential and
are not subject to court subpoena.

(c) Records, information, or reports of a medical COllli11ittee ... and records,
information, or reports provided by a medical conunittee ... to the goveming
body ofa public hospital ... are not subject to disclosure under Chapter 552,
Govenm1ent Code.

Health & Safety Code § 161.032(a), (c). For purposes of this confidentiality provision, a
"'medical committee' includes any cOlllinittee, including a joint committee, of ... a hospital
[or] a medical organization ...." Id. § 161.031(a). The tenn "medical conuuittee" also
includes "a COIlli11ittee, including ajoint COllli11ittee, of one or more of the entities listed in
Subsection (a)." Id. § 161.031(c). Section 161.0315 provides in relevant part that "[t]he
goveming body of a hospital [or] medical organization . . . may fOlm . . . a medical
committee, as defined by section 161.031, to evaluate medical and health care services ...."
Id. § 161.0315(a).

The precise scope of the "medical conunittee" provision has been the subject of a number
of judicial decisions. See Memorial Hosp.-The Woodlands v. ~McCown, 927 S.W.2d 1
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(Tex. 1996); Barnesv. TtVhittington, 751 S.W.2d493 (Tex. 1988); Jordanv. Fourth Supreme
Judicial Dist., 701 S.W.2d 644 (Tex. 1986). These cases establish that "documents
generated by the committee in order to conduct open and thorough review" are confidential.
This protection extends "to documents that have been prepared by or at the direction ofthe
committee for committee purposes." Jordan, 701 S.W.2d at 647-48. Protection does not
extend to documents "gratuitously submitted to a committee" or "createdwithout committee
impetus and purpose." fd. at 648; see also Open Records Decision No. 591 (1991)
(construing, among other things, statutory predecessor to section 161.032).

You state a portion ofthe remaining infonnation consists ofthe results and recOlllinendations
prepared by the Joint COlllinission on Accreditation of Healthcare Organizations (the
"commission") following an accreditation review. In Humana Hospital Corporation v.
Spears-Petersen, the cOUli fOlilld that the COlllillission is a medical cOlllinittee under
section 161.031(a)(2), and its accreditation report of a hospital is confidential under
section 161.032. See Humana Hospital Corp. v. Spears-Petersen, 867 S.W.2d 858 (Tex.
App.-San Antonio 1993, no pet.). Based on your representations and our review, we
conclude that the information you have marked constitutes records, infonnation, or repOlis
of a medical cOlllinittee acting under subchapter D of chapter 161 of the Health and Safety
Code. We therefore conclude that this infonnation is confidential under section 161.032(a)
of the Health and Safety Code and must be withheld lillder section 552.101 of the
Govel11ment Code.

Next, you claim some ofthe remaining infonnation is confidential under section 552.101 in
conjlillction with the Medical Practice Act ("MPA"), subtitle B oftitle 3 ofthe Occupations
Code. Section 159.002 of the MPA providescin pertinent plii:

(a) A communication between a physician lild a patient, relative to or in
cOlmection with lily professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infonnation from a confidential connnunication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained.

Occ. Code § 159.002(a), (b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
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supervision of a physician. See Open Records Decision Nos. 487 (1987),370 (1983), 343
(1982). Upon review, we find none of the remaining infonnation consists of
cOlmmmications between a physician and a patient, noris it records ofthe identity, diagnosis,
evaluation, or treatment of a patient by a physician. Thus, we conclude the county may not
withhold anyportion ofthe submitted information under section 552.101 in conjunctionwith
theMPA.

We note the submitted inf01111ation includes criminal history record infonnation ("CHRI")
generated by the National Crime Inf01111ation Center or by the Texas Crime Infonnation
Center. Title 28, pati 20 of the Code of Federal Regulations gove111s the release of CHRI
that states obtain from the federal govenunent or other states. Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individua11aw with
respect to CHRI it generates. feZ. Section 411.083 of the Govenunent Code deems
confidential CHRI that the Texas Department of Public Safety ("DPS") maintains, except
that the DPS may disseminate this infonnation as provided in chapter 411, subchapter F of
the GovenunentCode. See Gov't Code § 411.083. Sections 41 L083(b)(1) at1d 411,089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
feZ. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminaljustice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Furthennore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Govenunent Code in conjunction with Govennnent
Code chapter 411, subchapter F. Accordingly, you must withhold the CHRI we have marked
under section 552.101 of the Govenunent Code in conjtmction with federal law and
chapter 411 of the Govemment Code.

Section 552.108(b)(1) ofthe Govennnent Code excepts from disclosure the inte111al records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov't Code § 552.1 08(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706, 710
(Tex. 1977)). Section 552.l08(b)(1) is intended to protect "information which, if released,
would permit private citizens to anticipate wealmesses in a police department, avoid
detection, jeopardize officer safety, and generally tmdennine police effOlis to effectuate the
laws of this State." See City of Ft. Worth v. Cornyn, 86 S.W.3d 320 (Tex.
App.-Austin 2002, no writ). To demonstrate the applicability of this exception, a
governmental body must meet its bmden ofexplaining how and why release ofthe requested
infonnation would interfere with law enforcement and crime prevention. Open Records
Decision No. 562 at 10 (1990). This office has concluded that section 552.108(b) excepts
from public disclosme infonnation relating to the secmity or operation ofa law enforcement
agency. See, e.g., Open Records Decision Nos. 531 (release of detailed use of force
guidelines would tmdulyinterfere with law enforcement), 252 (1980) (Gov'tCode §552.108
is designed to protect investigative techniques and procedmes used in law enforcement), 143
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(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). Section 552.1 08(b)(1) is not
applicable, however, to generally known policies and procedures. See, e.g., ORD 531 at 2-3
(Penal Codeprovisions, common-law rules, and constitutional limitations on use offorce not
protected), 252 at 3 (govenunental body failed to indicate why investigative procedures and
teclmiques requested were any different from those conunonly lmown).

YOll state that the infornlation you have marked under this exception concerns the security
measures at the detention center, including infonnation regarding fencing, lighting, alann
systems, and other electronic measures. Having considered your argmnents and the
information at issue, we conclude you have demonstrated how release of the information at
issue would interfere with law enforcement and crime prevention. Therefore, the countymay
withhold the infonnation you have marked under section 552.108(b)(1) of the Govenunent
Code.

In its brieftothis office, PNAargues to withhold from public disclosure infonnation which
the county did not submit. This mling does not address infonnation that was not submitted
by the county and is limited to the information submitted as responsive by the county. See
Gov't Code § 552.301(e)(1)(D) (govenmlental body requesting decision from Attorney
General must submit copy of specific infonnation requested).

Section 552.110 of the Govermnent Code protects: (1) trade secrets, and (2) c011ll11ercial or
financial information the disclosure ofwhich would cause substantial competitive harnl to
the person from whom the infonnation was obtained. See ie!. § 552.110(a), (b).
Section 552.110(a) protects the property interests of private paliies by excepting from
disclosure trade secrets obtained from a person and plivileged or confidential by statute or
judicial decision. See ie!. § 552.110(a). A "trade secret"

may consist of any fonnula, pattern, device or compilation of infolmation
which is used in one's business, and which gives [one] an opportlmity to
obtain an adValltage over competitors who do not know or use it. It may be
a fonnula for a chemical compound, a process ofmalmfacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs fi.-om other secret infonnation in a business in that it is
not simply infornlation as to single or ephemeral events in the conduct ofthe
business, as for example the all10untor other ternlS of a secret bid for a
contract or the salary of cyliain employees. . .. A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or fOlmula for
the production of an aliicle. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for detelmining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofboold<:eeping or other office mallagement.
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RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde COlp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978).

There are six factors to be assessed in detennining whether infOlmation qualifies as a trade
secret:

(1) the extent to which the infonnation is known outside of [the company's]
business;

(2) the extent to which it is known by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the compm1Y] to guard the secrecy ofthe
infonnation;

(4) the value of the infonnation to [the company] m1d to [its] competitors;

(5) the mnom1t ofeffort or money expended by [the company] in developing
tIns information; and

(6) the ease or difficulty with which the infoD11ation could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that infOlmation subject to the Act is excepted as a trade secret if a prima facie case
for exemption is made and no argtunent is submitted that rebuts the claim as a matter oflaw.
Open Records Decision No. 552 (1990). However, we cmmot conclude that
section 552.110(a) is applicable unless it has been shown that the information meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983).

Section 552.11 O(b) protects "[c]Olm11ercial or financial information for wInch it is
demonstrated based on specific factual evidence that disclosure would cause substm1tial
competitive harm to the person from whom the infonnation was obtained[.]" Gov't Code
§552.11O(b). TIns exception to disclosure requires a specific factual or evidentiaryshowing,
not conclusOly or generalized allegations, that substantial competitive injmy would likely
result from release ofthe information at issue. JeZ.; see also Open Records Decision No. 661
(for information to be withheld under cOlmnercial or financial information prong of
section 552.110, business must show byspecific fachlal evidence that substm1tial competitive
injmy would result from release ofpmiiculm' infOlmation at issue).
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PNA claims that pOliions of its infonnation are excepted fi..om public disclosure under
section 552.11 O(a) as trade secrets. Upon review, we find that the PNA has not demonstrated
that the information at issue meets the definition of a trade secret or demonsh'ated the
necessary factors to establish a trade secret claim. Accordingly, the county maynot withhold
any of the PNA's infonnation under section 552.110(a) of the Govenunent Code.

We also find that PNA has failed to provide specific factual evidence demonsh'ating that
release of any of its infonnation would result in substantial competitive ha1111 to the
company. See ORD 661 at 5-6. Thus, we conclude that the cOlmty may not withhold any
ofPNA's infonnation lmder section 552.110(b) of the Govenunent Code.

We note that a portion of the remaining infonnation is subject to section 552.137 of the
Govemment Code.2 Section 552.137 ofthe Govenunent Code states that "an e-mail address
of a member of the public that is provided for the purpose of conuTIlmicating electronically
with a govenunental body is confidential and not subject to disclosure lmder [the Act],"
unless the owner ofthe e-mail address has affinnative1y consented to its public disclosure.
Id. § 552.137(a)-(b). You do not inform us that the owner ofthe e-mail address at issue has
affirmatively consented its to release. Therefore, the cOlmty must withhold the e-mail
address we have marked under section 552.137 of the Govenunent Code.

In summalY, the county must withhold the infonnation you have marked under
section 552.101 ofthe Govenunent Code in conjlmction with federa11aw. The cOlmtymust
also withhold the infonnation you have marked in conjunction with section 161.032(a) of
the Health al1d Safety Code and the CHRI we have marked in conjunction with federa11aw
and chapter 411 of the Govemment Code under section 552.101 of the Government Code.
The cOlmtymaywithho1d the infonnation you have mal'ked lU1der section 552.108(b)(1) of
the Government Code. The county must withhold the e-mail address we have marked lU1der
section 552.137 of the Govenunent Code. The remaining infOlmation must be released.3

This letter ruling is limited to the paliicu1ar information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regal'ding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights al1d responsibilities of the
govenunenta1 body and ofthe requestor. For more infOlmation concerning those lights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php,
or call the Office of the Attorney General's Open Govenm1ent Hotline, toll free,

2The Office of the Attorney General will raise a mandatory exception on behalf of a govelTImental
body, but ordil1arily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).

3We note that the remaining information contains social security munbers. Section 552.147(b) ofthe
Government Code authorizes a governmental body to redact a living person's social security nmnber from
public release without the necessity ofrequesting a decision from tIus office under the Act.
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at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey General at (512) 475-2497.

. Sincerely,

Jonathan Miles
Assistant Attomey General
Open Records Division

JM/cc

Ref: ID# 341998

Ene. Submitted documents

c: Requestor
(w/o enclosures)


