ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 5, 2009

Mr. Jaime J. Mufloz
Attorney at Law
P.O.Box 47 |

San Juan, Texas 78589

Dear Mr. Mufioz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 341864. .

The La Joya Independent School District (the “district”), which you represent, received five
requests from the same requestor for several categories of information relating to a named
district employee, including personnel records and e-mails pertaining to a specified incident.
You claim that the submitted personnel documents are excepted from disclosure under

_sections 552.103 and 552.108 of the Government Code. We have considered the exceptlons
you claim and reviewed the submitted information.

Initially, we note that you have only submitted for review personnel records of the employee
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—nmamed in the request. Therefore, tothe-extent any-additional-informationresponsiveto-the
other categories of the current requests existed when the requests were received, we assume
it has been released. If such information has not been released, then it must be released at
this time. See Gov’t Code §§ 552.301(a), .302; see also Open Records Decision No. 664
(2000) (if governmental body concludes that no exceptions apply to 1equested information,
it must release information as soon as possible). .

You assert that all of the submitted information is subject to sectlon 552.103 of the
Government Code, which provides in relevant part as follows:
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The district has the burden of providing relevant facts and
documents to show that the section 552.103 exception is applicable in a particular situation.

The test for meeting this burden is a showing that (1) litigation was pending or reasonably
anticipated on the date that the governmental body received the request for information, and
(2) the information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S'W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open
Records Decision No. 551 at 4 (1990). The district must meet both prongs of this test for
information to be excepted under section 552.103.

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. See id. Concrete evidence to
support - a-claim- that-litigation is reasonably anticipated may. include,- for example, the
governmental body’s receipt of a letter containing a specific threat to sue the governmental
body from an attorney for a potential opposing party. See Open Records Decision No. 555
(1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be “realistically

contemplated”’). On the other hand, this office has determired that; if an individual publicly ———
threatens to bring suit against a governmental body but does not actually take objective steps
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision

No. 331 (1982).

In this instance, you generally state that the district anticipates civil litigation regarding the
submitted information. However, you do not represent, or provide any documentation
showing, that a potential opposing party has taken any objective steps towards filing suit
against the district. Therefore, upon review, we find that you have failed to demonstrate that
the district reasonably anticipated litigation on the date the requests for information were
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received. See ORD 331. Thus, we find you have failed to demonstrate the applicability of
section 552.103 to the information at issue, and none may be withheld on this basis.

You also assert the submitted information is subject to section 552.108 of the Government
Code. Section 552.108 of the Government Code provides in relevant part the following:

(2) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,

investigation, or prosecution of crime;

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or

prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution].]

Gov’t Code § 552.108(a)(1), (b)(1). A governmental body claiming
subsection 552.108(a)(1) or subsection 552.108(b)(1) must reasonably explain how and why
the release of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), (b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977).

We note that the submitted information is maintained by the district administration as part

- of the employment process-and not by the district’s police department. - A school district is

not a law enforcement agency. By its terms, section 552.108 applies only to a law
enforcement agency or a prosecutor. This office has determined, however, that where an
incident involving alleged criminal conduct is still under active investigation or prosecution,

section 552.108 may be invoked by any proper custodian of information that relates to the
incident. See Open Records Decision Nos. 474 (1987), 372 (1983). Where a non-law
enforcement agency is in the custody of information that would otherwise qualify for
exception under section 552.108 as information relating to the pending case of a law
enforcement agency, the custodian of the records may withhold the information if it provides
the attorney general with a demonstration that the information relates to the pending case and
arepresentation from the law enforcement entity that it wishes to withhold the information.
In this instance, you generally state that the submitted information is subject to
section 552.108, but you do not explain that this information actually pertains to a pending
criminal investigation or prosecution being conducted by a law enforcement agency.
Furthermore, you do not provide any representation from a law enforcement agency showing
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it opposes release of the documents at issue based on its own law enforcement interests.
Consequently, we find that you have failed to demonstrate that section 552.108(a)(1) or
section 552.108(b)(1) is applicable to any of the information at issue, and none of the
submitted information may be withheld under these exceptions.

We note that some of the submitted information is protected by common-law privacy, which
is encompassed by section 552.101 of the Government Code.! Section 552.101 excepts from
disclosure “information considered to be confidential by law, either constitutional, statutory,
or byjudicial decision.” Gov’t Code § 552.101. Common-law privacy protects information
that (1) contains highly intimate or embarrassing facts, the publication of which would be
highly objectionable to areasonable person, and (2) isnot of legitimate concern to the public.
See Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert.
denied, 430 U.S. 931 (1977). This office has found financial information relating only to an
individual ordinarily satisfies the first requirement of the test for common-law privacy, but
there is a legitimate public interest in the essential facts about a financial transaction between
an individual and a governmental body. See Open Records Decision Nos. 600 (1992)

(finding personal financial information to include designation of beneficiary of employee’s
retirement benefits and optional insurance coverage; choice of particular insurance carrier;
direct deposit authorization; and forms allowing employee to allocate pretax compensation
to group insurance, health care, or dependent care), 545 at 4 (1990) (attorney general has
found kinds of financial information not excepted from public disclosure by common-law
privacy to generally be those regarding receipt of governmental funds or debts owed to
governmental entities). Upon review, we find some of the information at issue reflects
retirement benefits and optional insurance coverage elections made by the district employee
named in the request. This personal financial information, which we have marked, is highly
intimate and embarrassing and not of legitimate public interest. See ORD 600. Thus, the
district must withhold the information we have marked under section 552.101 in conjunction
with common-law privacy. ‘

We also note that some of the submitted information is subject to section 552.117 of the
Government Code. Section 552.117(a)(1) excepts from disclosure the home address and
telephone number, social security number, and family member information of a current or

former employee of a governmental body who requests—that this-information bekept
confidential under section 552.024. Whether a particular item of information is protected
by section 552.117(2)(1) must be determined at the time of the governmental body’s receipt
of the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may only be withheld under section 552.117(a)(1) on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information. Information may

'"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). '
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not be withheld under section 552.117(a)(1) on behalf of a current or former employee who
did not timely request under section 552.024 that the information be kept confidential.

Therefore, the district must withhold the information we have marked -under - -————

section 552.117(a)(1), to the extent that the employee at issue timely requested
confidentiality for that information under section 552.024.2

In summary, the district must withhold the information we marked under section 552.101 of
the Government Code in conjunction with common-law privacy. To the extent the employee
at issue timely elected confidentiality under section 552.024 of the Government Code, the
district must also withhold the information we marked under section 552.117(a)(1) of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

”’”*"Reg” argrove- % T T T T T

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and.
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497. ’

Sincerely,

Assistant Attorney General . -~ o S,

Open Records Division

RJH/cc
Reft ID# 341864
Enc. Submitted documents

c: Requestor
(w/o enclosures)

2We note that, to the extent the employee at issue did not elect confidentiality for his social security
number under section 552.024, section 552.147(b) of the Government Code authorizes a governmental body
to redact a living person’s social security number from public release without the necessity of requesting a
decision from this office under the Act. Gov’t Code § 552.147(b).




