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Ms. Neera Chatterjee
Public InfOlmation Coordinator
The University ofTexas System
Office of General COlUlsel
201 West Seventh Street
Austin,Texas 787di~2902

0R2009- 05997

Dear Ms. Chatterjee:

You ask whether certain infonnation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 341986 (OGC# 117411).

The University ofTexas Medical Branch at Galveston (the "university") received a request
for (1) conespondence between the National Institutes ofHealth' s Office ofLaboratory and
Animal Welfare ("OLAW") and the university regarding the redaction ofinfonnation froin
documents before they are submitted by the university to OLAW, and (2) the statement fl.·om
Allan Silva ofthe lmiversity's Institutional Animal Care Use COlllillittee ("IACUC") that you
attached to a specific previous Open Records Request. You state that the university does not
maintain any infolTIlation responsive to item (1).' You claim that the submitted infonnation

-- ----- -------ts--exc-epted-from--disclosme-midersectiOlr552.-1 Oi-of-the Govennnent-Gode; -·-We-have----
considered the exception you claim and reviewed the submitted infonnation. We have also
considered COlllinents submitted by the requestor. See Gov't Code § 552.304 (interested
pmiy may submit comments stating why infonnation should or should not be released).

IThe Act does not require a govel11mental body to release information that did not exist when it
received a request or create responsive infol111ation. See Econ. Opportunities Dev. COlp. v. Bustamante, 562
S.W.2d266 (Tex. Civ. App.--SanAlltonio 1978, writ dism'd); Open Records DecisionNos.605 at2 (1992), 555
at 1 (1990),452 at 3 (1986),362 at 2 (1983).
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Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. This exception encompasses section 161.032 of the Health and Safety
Code. Section 161.032(a) makes confidential the "records and proceedings of a medical
committee." Health & Safety Code § 161.032(a). A "medical cOlllinittee" is defined as any
committee, including a joint cOlllinittee of a hospital, medical organization, university
medical school or health science center, health maintenance organization, or extended care
facility. See id. § 161.031(a). The teml also encompasses "a COlllillittee appointed ad hoc
to conduct a specific investigation or established under state or federal law or rule or under
the bylaws or rules ofthe organization or institution." Id. § 161.031(b).

The requestor argues that the IACUC is not a "medical committee" as defined by
section 161.031(a). However, this office has previously considered this issue and has
consistently found that the IACUC is a "medical conmlittee" for the purposes of
section 161.032. See, e.g., Open Records Letter Nos. 2009-03868 (2009), 2006-07158
(2006). The requestorreurges its_argul11entthata "111eclical g011,1IDittee" i~ aQQlmllit!e~!hClt

functions to improve human health services; however, in reviewing sections 161.031
and 161.032, we see no evidence that the protections of section 161.032 are limited only to
those committees that relate to hlUnan health services. See Nat 'l Liability & Fire Ins. Co.
v. Allen, 15 S.W.3d 525 (Tex. 2000) (stating that in construing statute, one must ascertain
the legislature's intent from language it used in statute and not look to extraneous matters for
intent that statute does not state). As previouslynoted, the definition of"medical committee"
includes any committee of a university medical school or health science center, as well as
any committee established lmder state or federal law or rule or lmder the bylaws or mles of
the organization or institution at issue. Health & Safety Code § 161.031(a),(b). We thus
once again conclude that the IACUC is a "medical committee" for purposes of
section 161.032 of the Health & Safety Code.

The requestor also argues that, even ifthe IACUC is a "medical committee" for purposes of
section 161.032, the infonnation at issue is not confidential because it falls outside the scope
of the "medical committee" provision. The precise scope of this provision has been the
subject of a number of judicial decisions. See, e.g., Memorial Hosp.-The Woodlands v.

-- ---McCown;-921-S.W~;taTCTe£.--I996r-(orig~-pr6ceea.iiig};Bai-neslJ:-W1izt7ii1g}oli,-7S1---

S.W.2d 493 (Tex. 1988) (orig. proceeding); Jordan v. Fourth Supreme Judicial Dist., 701
S.W.2d 644 (Tex. 1986) (orig. proceeding); Hood v. Phillips, 554 S.W.2d 160 (Tex. 1977);
Texarkana Memorial Hosp., Inc. v. Jones, 551 S.W.2d 33 (Tex. 1977) (orig. proceeding);
McAllen Methodist Hosp. v. Ramirez, 855 S.W.2d 195 (Tex. App.-Corpus Christi 1993,
orig. proceeding), overruled on other grounds, Memorial Hosp.-The Woodlands v.
McCown, 927 S.W.2d 1 (Tex. 1996); Doctor's Hosp. v. West, 765 S.W.2d 812 (Tex.
App.-Houston [1st Dist.] 1988, orig. proceeding); Goodspeed v. Street, 747 S.W.2d 526
(Tex. App.-Fort Worth 1988, orig. proceeding). These cases establish that "documents
generated by the committee in order to conduct open and thorough review" are confidential.
This protection extends "to documents that have been prepared by or at the direction ofthe
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committee for committee purposes." Jordan, 701 S.W.2d at 647-48. However, tIns
protection does not extend to documents "gratuitously submitted to a committee" or "created
without committee impetus and plU-pose." Id. at 648; see also Open Records Decision
No. 591 (1991) (construing statutory predecessor to section161.032). We note that
section 161.032 does not malce confidential "records made or maintained in the regular
course ofbusiness by a ... university medical center or health science center[.]" Health &
Safety Code § 161.032(f); see McCown, 927 S.W.2d at 10 (stating that reference to statutOlY
predecessor to section 160.007 in section 161.032 is clear signal that records should be
accorded same treatment under both statutes in dete1111ining if they were made in ordinary
course of business). The phrase "records made or maintained in the regular course of
business" has been construed to mean records that are neither created nor obtained in
COllilection with a medical cOlmnittee's deliberative proceedings. See McCown, 927 S.W.2d
at 9-10 (Tex. 1996) (discussing Barnes, 751 S.W.2d 493, and Jordan, 701 S.W.2d 644).

Upon review of the infonnation at issue, we agree with the requestor that you have not
established that the infonnation at issue was created or obtained in cOl1l1ection with IACUC's

-- -- - -- -_. ._-_ .. _--- ---- ----------- ------------------------------_ ..._------- ----_._.... __._~----_ .._._- --- ----- --- ._----- ------ ------ - --- ._--- -- ----- -- --- ---

deliberative proceedings. Accordingly, this inf0l111ation is not confidential under
section 161.032 ofthe Health and Safety Code and the lmiversitymay not withhold it on that
basis. As you raise no ftlliher exceptions against disclosure, we conclude that the lmiversity
must release the information at issue to the requestor.

TIns letter ruling is limited to the particular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concennng those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Ryan T. itchell
Assistant Attorney General
Open Records Division

RTM/cc
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Ref: ID# 341986

Enc. Submitted docmnents

cc: Requestor
(w/o enclosm-es)

Ms. Becky Wilson
Office ofLegal Affairs
The University of Texas Medical Branch at Galveston
301 University Boulevard
Galveston, Texas 77555-0171
(w/o enclosures)


