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GREG ABBOTT

May 6, 2009

Ms. Camila vV. Kunau
Assistant City Attorney
City of San Antonio
P.O. Box 839966
San Antonio, Texas 78283-3966

0R2009-06047

Dear Ms. Kunau:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 342412 (COSA file no. 09-0206).

The City of San Antonio (the "city") received a request for information pertaining to the
acceptance of street work related to Northeast Crossing Unit-3. You state that some
responsive information will be released to the requestor. You claim that some of the
submitted information is excepted from disclosure under sections 552.107 and 552.111 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.!

Section 552.107(1) of the Government Code protects information that comes within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden ofproviding the necessary facts to demonstrate the elements ofthe privilege
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7
(2002). First, a governmental bodymust demonstrate that the information constitutes or

lWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office. .
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documents a communication. Id. at 7. Second, the communication must have been made
"for the purpose of facilitating the rendition of professional legal services" to the client
governmental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an
attorney or representative is involved in some capacity other than that of providing or
facilitating professional legal services to the client governmental body. See In re Tex.
Farmers Ins. Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding)
(attorney-client privilege does not apply if attorney acting in capacity other than that of
attorney). Governmental attorneys often act in capacities other than that ofprofessional legal
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a
communication involves an attorney for the government does not demonstrate this element.
Third, the privilege applies only to communications between or among clients, client
representatives, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1)(A), (B),
(C), (D), (E). Thus, a governmental body must inform this office of the identities and
capacities ofthe individuals to whom each communication at issue has been made. Lastly,
the attorney-client privilege applies only to a confidential communication, id. 503(b)(1),
meaning it was "not intended to be disclosed to third persons other than those to whom
disclosure is made in furtherance ofthe rendition ofprofessional legal services to the client
or those reasonably necessary for the transmission of the communication." Id. 503(a)(5).
Whether a communication meets this definition depends on the intentofthe parties involved
at the time ,the information was communicated. See Osborne v. Johnson, 954
S.W.2d 180, 184 (Tex. App.-Waco 1997, no writ).

Moreover, because the client may elect to waive the privilege at any time, a governmental
body must explain that the confidentiality of a communication has been maintained.
Section 552.107(1) generally excepts an entire communication that is demonstrated to be
protected bythe attorney-client privilege unless otherwise waived bythe governmental body.
See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire
communication, including facts contained therein).

You indicate that the information you have marked consists of communications that were
made between and among assistant city attorneys and city personnel in city departments.
You state that the documents at issue consist ofcommunications regarding legal advice and
opinions that have been kept confidential. Based on your representations and our review of
the information at issue, we conclude that the city may withhold the marked information
under section 552.107(1). As we are able to make this determination, we need not address
your remaining claim.

This letter ruling is limited to the particular information at issue in this request and limited
tQJh~f'lcJ~La.sp_L~~ntl':l-d tg us; therefm'e, lhisl'll1ingJ:llu.§!not l>~ relied JJJ)onJl~ JI..RreyigJJ~

determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

C:--1.~
Cindy Nettles
Assistant Attorney General
Open Records Division

CN/dls

Ref: ID# 342412

Ene. Submitted documents

c: Requestor
(w/o enclosures)
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Ms. YuShan Chang
Assistant City Attorneys
City ofHouston
P.O. Box 368
Houston, Texas 77001-0368

0R2009-06048

Dear Ms. Chang:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 342365.

The Houston Fire Department (the "department") received a request for a specified arson
investigation report. You state that the department will release some of the requested
information to the requestor. You claim that the submitted information is excepted from
disclosure under sections 552.1 01, 552.130, and 552.147 ofthe Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note, and you acknowledge, that the department has not complied with the time
period prescribed by section 552.301(b) of the Government Code in submitting its request
for a decision to this office. See Gov't Code § 552.301 (b). Pursuant to section 552.302 of
the Government Code, a governmental body's failure to comply with the requirements of
section 552.301 results in the legal presumption that the requested information is public and

_.. must_hLn:~leJl,s_e_d_unl.ess_th~:Lgp_YerJJIU~njal_bp_dy __d.em.QnstLate~.a.s_omp~l1ing ..J~_asoJ1._1Q_.
withhold the information from disclosure. See Gov't Code § 552.302; Hancackv. State Bd
a/Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ); Open Records Decision
No. 319 (1982). A compelling reason exists when third-party interests are at stake or when
information is confidential under other law. Open Records Decision No. 150 (1977)..
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Because the department's claims under sections 552.101, 552.130, and 552.147 of the
Government Code canprovide compelling reasons for non-disclosure under section 552.302,
we will consider the applicability of these exceptions to the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes. You
raise section 552.101 in conjunction with section 261.201(a) of the Family Code, which·
provides:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) a report ofalleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
l:lsed or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). In this instance, the submitted information concerns an arson
investigation by the department. Although you contend that the information pertains to an
investigation ofalleged child abuse, we find that you have failed to adequately demonstrate
that this information constitutes a report of alleged or suspected abuse made under
chapter 261 or how this information was used or developed in an investigation under
chapter 261. See id. Accordingly, the department may not withhold the submitted
information on the basis of section 261.201 of the Family Code in conjunction with
section 552.101 of the Government Code.

Next, you contend that portions of the submitted information are confidential pursuant to
common-law privacy. Section 552.101 of the Government Code also encompasses the
doctrine of common-law privacy. Common-law privacy protects information that
(1) contains highly intimate or embarrassing facts, the publication ofwhich would be highly
objectionable to a reasonable person and (2) is not oflegitimate concern to the public. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To d.emonstrate the
l!pplic;JibilitY_QLcommon-l'lWPJlyac)',1>911:Lprol1gLQLlhis~_sJllr\.lSt be sa,tisfied, lei.
at 681-82. The type of information considered intimate and embarrassingby the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
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This office has found that a compilation of an individual's criminal history is highly
embarrassing information, the pllblication of which would be highly objectionable to a
reasonable person. Cf US. Dep 't ofJustice v. Reporters Comm. For Freedom ofthe Press,
489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy interest,
court recognized distinction between public records found in courthouse files and local
police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation ofone's criminal history). Furthermore, we find
that a compilation ofaprivate citizen's criminal history is generallynot oflegitimate concern
to the public. Upon review, we find that some ofthe submitted information, which we have
marked, is intimate and embarrassing and not oflegitimate concern to the public. Therefore,
the department must withhold the information we have marked under section 552.101 in
conjunction with common-lawprivacy.1 However, the remaining information is not intimate
or embarrassing or is of legitimate public interest. Thus, the remaining information is not
confidential tmder common-law privacy, and the department may not withhold it under
section 552.101 of the Government Code on that ground.

Next, we note that some of the remaining submitted information contains polygraph
information. Section 552.101 also encompasses section 1703.306 ofthe Occupations Code,
which provides as follows:

(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person .specifically designated in
writing by the examinee;

(2) the person that requested the examination; .

(3) a member, or the member's agent, ofagovernmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.

lAs our ruling for this information is dispositive, we need not address your remaining arguments
against the disclosure of the infonnation we have marked as confidential pursuant to common-law privacy.
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(b) The [Polygraph Examiners B]oard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. The requestor does not fall within any ofthe enumerated categories; .
therefore, the department must withhold the polygraph information we have marked under
section 552.101 of the Government Code in conjunction with section 1703.306 of the
Occupations Code.

Next, you claim that a portion of the remaining information is excepted from disclosure
under section 552.130 of the Government Code. Section 552.130 excepts from public
disclosure information that relates to a motor vehicle operator's or driver's license or permit
issued by an agency ofthis state. Gov't Code § 552.13 O(a)(l). Accordingly, the department
must withhold the Texas driver's license information we have marked under section 552.130
of the Government Code.

Section 552.147 ofthe Government Code states that "[t]he social security number ofa living
person is excepted from" required public disclosure under the Act.2 Id. § 552.147. Upon
review, we agree the department may withhold the social security number you have marked
under section 552.147 of the Government Code.

In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy and
section 1703.306 of the Occupations Code, as well as the information we have marked
under section 552.130 of the Government Code. The department may withhold the
information you have marked under section 552.147 of the Government Code. The
remaining information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
r~§Ron§ipiliti~~,_pl~~_~y~it 0~l!1".YejJsli~~1http://www.oag.state.tx.us/open/illdex orl.php,

2Section 552.l47(b) of the Government Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov't Code § 552.l47(b).
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or call the Office of the Attorney General's Op'en Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the CostRules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

~t;~
Laura E. Ream
Assistant Attorney General
Open Records Division

LER/dls

Ref: ID# 342365

Enc. Submitted documents

c: Requestor
(w/o enclosures)


