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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 7, 2009

Mr. Burnie Burner
General Couns~l
Texas Title Insurance Guaranty Association
106 East 6th Street, Suite 300 I'

..... .. . ___Allstj!1,_I~)<:~§.]~ZP1J&§1._ __ ___~_.___ __.- . .._ _~._~__~ _. __ _. .. '------ _··~-----·-I

Dear Mr. Burner:

You ask whether certain information is subject to required public disclosure under the
Public Illformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 342364.

The Texas Title Insurance Guaranty Association ("TTIGA") received a request for "a copy
of any report, spreadsheet, or other data compilation detailing guaranty fee remittances for
the year 2008 to [TTIGA] ... specifically ... the number of closings conducted in 2008 by
all title insurance agents operating in Texas and the amount ofguaranty fees paid by each of
such agents to [TTIGA]." You inform us that the report that compiles the total amount of
guaranty fee remittances from all title insurance agents who operate in Texas is public
information, however, you state that the release ofthe amount offees remitted by each agent .

···could-impli·cate the'proprietary'interestsof such .agents. Accordingly;-you state that-you
notified all licensed title agents operating in Texas of TTIGA's receipt of the request 'for
information and of each company's right to submit arguments to this office as to why its
information should not be released to the requestor. See Gov't Code § 552.305(d); see also
Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We received comments from Wintergarden ,
Abstract & Guaranty Co., Inc. ("Wintergarden"), Fidelity National Title Group ("Fidelity"),
and Matagorda County Abstract and Title Co., d/b/a Bay City Abstract & Title Co., d/p/a
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Palacios Abstract & Title Company, and d/b/a Southwest Land Title ("Matagorda").! We .
have considered the submitted comments and reviewed the submitted information.

Fidelity asserts that TTIGA is not a governmental body, and therefore, its records are not
subject to the' Act. In Attorney General Opinion No. DM-284 (1994), this office
considered whether TTIGA was a governmental body subject to the Open Meetings Act.
Section 551.001 of the Open Meetings Act states in relevant part:

(3) "Governmental body" means:

(A) a board, commission, department, committee, Of agency within the,
executive or legislative branch ofstate government that is directed by one or
more elected or appointed members[.]

I
I
I

Gov't Code § 551.001(3)(A). The opinion concluded that "[b]ecause all members of the I

.. board.ofdirectorsof[TIIGA]are.appointed.b~the.stateJ3oard.ofInsurance,and[TTIGA]_"~.~~~._. __ ..~ ~.

functions under a plan of operation that must be approved by the commissioner, the board
is 'within the executive ... branch of the state,' as an entity within and subordinate to the
Department ofInsurance, and is 'directed by one or more elected or appointed members' for
the purposes of the Open Meetings Act's definition of a governmental body." Attorney
General Opinion No. DM-284 (1994). For purposes of the Act, the definition of
gove~entalbody includes these same entities. Gov't Code § 552.003(1)(A)(i) (defining
governmental body as a board, commission, department, committee, institution, agency, or
office that is within or is created by the executive or legislative branch of state government ;
and that is directed by one or more elected or appointed members). TTIGA informs us that
none ofthe facts regarding the conclusions reflected in the opinion have changed. Therefore,
we find that TTIGA is a governmental body for purposes of the Act. .

Fidelity also argues that its information is excepted under section 552.110. Section
552.110(a) protects trade secrets obtained from a person and privileged or confidential by
statute or judicial decision. Id. § 552.l10(a). The Texas Supreme Court has adopted the,
definition of trade secret from section 757 of the Restatement of Torts. Hyde Corp. v.
Hujjines:3I4 ·S:W.2(1'163 (fex.T951);see alsoOpen Records])eCisi6nN6. 552 at 2(1990).
Section 757 provides that a trade secret is: .

any formula, pattern, device or compilation of information which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It

JIn correspondence to this office, Matagorda states it does not object to the release of quarterly
guaranty fee remittances and number of closings.
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differs from other secret information in a business ... in that it is not simply
information as to single or ephemeral events in the conduct of the
business . . .. A trade secret is a process or device for continuous use in the
operation of the business .... [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office consid,ers
the Restatement's definition of trade secret as well as the Restatement's list of six trade
secret factors? RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a
claim that information subj ect to the Act is excepted as a trade secret if a prima facie case
for the exception is made and no argument is submitted that rebuts the claim as a matter of
law. Se~ ORD 552 at 5. However, we cannot conclude that section 552.110(a) is applicable

-- ------unlessjthasbeenshownthatthejnformationmeetsthe~definitioncofatradesecretandthe-' ~ ~ _
necessary factors have -been demonstrated to establish a trade secret claim. Open Records
Decision No. 402 (1983).

Section 552.1'10(b) protects "[c]ommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]" Gov't Code
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release ofthe information at issue. Id.; see also Open Records Decision No. 661
at 5-6 (1999)..

Fidelity contends that the information it remits to TTIGA is a trade secret excepted under
section 552.11 O(a). We understand Fidelity to claim that the total amount ofguaranty fees
paid to TTIGAon a quarterly basis reveals the number ofclosings Fidelity makes during that

2The RestatellleritOfTbrts lists the follbWingsix factors-as'indicia ofwhetherinfonnation constitutes .
a trade secret:

(1) the extent to which the infonnation is known outside of [the company];
- (2) the extent to which it is known by employees and others involved in [the company's]

business; .
(3) the extent of measures taken by [the company] to guard the secrecy of the infonnation;
(4) the value of the information to [the company] and [its] competitors;

- (5) the amount ofeffort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).
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period, and is a compilation of information used by Fidelity to evaluate its financial
performance arid maintain a competitive edge over its competitors. Further, Fidelity states
that this information is not generally known outside its business, kept highly confidential in
password-protected computers, and only known by a small number of high-level managerial
and accounting staff. Moreover, Fidelity asserts that this information provides advance
notice "of pending policies which will imminently issue" and therefore, release of the
information would provide competitors with an advance predictor ofthe performance of its
agents. Thus, based on Fidelity's representations, we find that it has made aprimafacie case '
that the information at issue is protected as trade secret information. RESTATEMENT OF
TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at,776. Therefore, we find t}1at
TTIGA must withhold the information pertaining to Fidelity under section 552.110(a).3

An interested third party is allowed ten business days after the date of its receipt of the
gover~ental body's notice under section 552.305(d) to submit its reasons, ifany, as to why
requested information relating to it should be withheld from disclosure. See Gov't Code

.. __ _ __ ___§552.305{d)(2)(B)._AlthougllWintergardennotifiedJhis.officethatitobjectstothe.release~~,' ~' ~ ~.. ,~_

of its information, as of the date of this decision, it has not raised any exceptions against
disclosure and provided no arguments in support of its objection to disclosure. See 'id
§ 552.301 (e)(1 )(A) (providing that written comments must be submitted stating reasons why
exceptions to disclosure apply). Further, we have received no arguments from the remaining
title insurance agents operating in Texas. Thus, these companies have not demonstrated that
any of their information is proprietary for purposes of the Act. See id. § 552.11 O(b) (to
prevent disclosure of commercial or financial information, party must show by specific ,
factual or evidentiary material, not conclusory or generalized allegations, that it actually faces
competition and that substantial competitive injury would result from disclosure); ORD
Nos. 552 at 5 (party must establish prima facie case that information is trade secret),' 542
at 3. Accordingly, TTIGA may not withhold any of these companies' information on the
basis of any proprietary interest that they may have in their information. As no further
exceptions areTaised, the remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited '
to the facts as presented to us; therefore, this ruling must riot be'relied upon 'as a previous

"Cletermli1.atlori-regardlngany ofner'inf6riri-aH6noranyofliercircunistances. '

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information'

3As our ruling is dispositive, we need not address Fidelity's arguJ:D.ents under section 552.11O(b) and
section 552.101. ..
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under the Act must be directed to the Cost Rules Administrator ofthe Office ofthe Attorney
General 'at (512) 475-2497.

Sincerely, :.?' /
'//~

~.i/
Ana Carolina Vieira
Assistant Attorney General
Open Records Division

ACVleeg

Ref: ID# 342364

__ __EncL__Submittecl.doc_uments__ .... .__~_ . . . .__._... _. _

c: Requestor
(w/o enclosures)

c: Mr. Grady 1. Roberts, Jr.
Wintergarden Abstract and Guaranty Company, Inc.
P.O. Box 634
~earsail, Texas 78061
(w/o enclosures)

c: Ms. Heather Bernard
Counsel to Fidelity National Title Group
Winstead
401 Congress Avenue, Suite 1200
Austin, Texas 78701
(w/o enclosures)

c: Mr. William R. Pendergraft
Counselto Matagorda County Abstract and Title Co.
Hayes & Pendergraft
1704 Fifth Street
Bay City, Texas 77414
(w/o enclosures)


