
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 12,2009

Ms. Griselda Sanchez
Assistant City Attorney
City of San Antonio
9800 Airport Boulevard
San Antonio, Texas 78216-9990

0R2009-06398

... DearMs;-Sanchez:-

You ask whether certain information is subject to required public disclosure under the
_.._ .IJ':l:l2!ic Informati01?-/\~t.(t!te "A~t,,), ch~pt~~~??_gf!!te Government Code.X<:'~! r~qlle~!.was...........

assigned ID# 342997 (COSA File No. 09-0213).

The City of San Antonio (the "city") received a request for the discretionary contract
disclosure for a named company and five categories of information related to a specifi,ed ,
concession space at the San Antonio International Airport. You claim that the submitted
information is excepted from disclosure under sections 552.104, 552.110, and 552.128 ofthe
Government Code. Further, we understand that the city notified International Duty F~ee

----:StoresfBE-FA-bb&e-'-HEFA"kNGSI-HDS-Buty-Free-SA-T,bbGe-'-NGSI"),EJE-Retail,bbG
- -. -.-.,.. -..--.-.(-'.~EJg:'..),and-I:IKQ-Duty-Free-£hQps,-LLG-~~I:IKQ~)-o:f..the-request-fQr_.infQrmatiQn.and-o:f..- _-.. -.-~.- - -.

their rights to submit arguments to this office as to why the submitted information should not
be released. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990)

- --------(Sfcitutory preaecessor to section 552-:-3U5permi'ts governmentaToooyto rely on interestea-'--------I
third party to raise and explain applicability ofexception in the Act in celiain circumstances).
UETA has responded to this notice and argues that portions ofthe submitted information are
excepted from disclosure under sections 552.101, 552.104, 552.110, and 552.131.1 NGSI
has also responded to this notice and argues that portions of the submitted information are

lIn its brief to this office, UETA claims sections 552.104, 552.110, 552.128 and 552.137 for,
information the city did riot submit. This ruling does not address information that was not submitted by the city
and is limited to the information submitted as responsive by the city. See Gov't Code § 552.301(e)(1)(D)
(governmental body requesting decision from Attorney General must submit copy of specific information
requested).
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excepted from disclosure under sections 552.104 and 552.110. We have considered the
submitted arguments and reviewed the submitted information.

Initially, we address the city's obligations under section 552.301 of the Government Code.
This section prescribes procedures that a governmental body must follow in asking this
office to deCide whether requested information is excepted from public disclosure.
Section 552.301 (b) requires the governmental body to ask for the attorney general's decision
and state the exceptions to disclosure that it claims not later than the tenth business day after
the date of its receipt of the written request for information. See Gov't Code § 552.301(b).
You state that the city received the present request on February 19,2009; therefore, as you
acknowledge, the city's ten-day deadline was March 5, 2009. However, the envelope in
which you sought a decision from this office was postmarked March 6, 2009. See Go'v't
Code § 552.308 (describing rules for calculating submission dates ofdocuments sent via first
class United States mail, common or contract carTier, or interagency mail). Consequently,
we find that the city failed to comply with the procedural requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
..................... "'c"-o'-mply-wifhtlierequifemenfsofsectioii-552.30Tfesl1.lts- "in ·tlielegal-pfesumpti6ii-tlie ...

requested information is public and must be released unless a compelling reason exist~ to
withhold the information from disclosure. See id. § 552.302; Hancock v. State Bd. of

.~-~.---------------Ins.,19'J-S.W.2d-37-9,-381,..82-~Tex.App. Austin1990,-nowrit)_(go:v:ernmentaLbodtmusL __
make compelling demonstration to overcome presumption ofopenness pursuant to statutory
predece~sor to' section 552.302); Open Records Decision No. 319 (1982). Generally, a
compelling reason to withhold information exists where some other source oflaw makes the
information confidential or where third party interests are at stake. Open Records Decision '
No. 150 at 2 (1977). Section 552.104 is a discretionary exception to disclosure that protects
a governmental body's interests and may be waived by the governmental body. See Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 I

.-__-_--_-__-_-__-._-__~_(1~?~9~~~)_~~~-n-ti·mery r~~'=_e~t foradecision r~sultea-inwaiver ofCliscretionary e~ceptions)-;592 I
(1991) (governmental body may WaIve statutory-p-rede-c-essur-to--s-e-ctron--5-S-2-:-'104};------- ---- ---- -- -.- ------1

Accordingly, the city may not withhold any' portion of the information at issue under I
section 552.104 of the Government Code. However, because section 552.128 ca~rovide . _
a compelling reason for non-disclosure, we will address your argument under this section.
Further, because third party interests are at stake, we will consider whether any of the
submitted inforn~ationmust be withheld on those grounds. .

An interested third party is allowed ten business' days after the date of its receipt of a
governmental body's notice under section 552.305(d) ofthe Government Code to submit its
reasons,' if any, as to why requested information relating to that party should be withheld
from disclosur~. See Gov't Code § 552.305(d)(2)(B). As of the date ofthis letter, EJE and·
HKG have not submitted comments to this office explaining why any portion of the
submitted information relating to them should not be released to the requestor. Although you
assert that the submitted information is excepted under section 552.110 of the Government
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Code, we note that section 552.110 is designed to protect the interests ofthird parties, not,
_the interests of a governmental body. Thus, we have no basis to conclude that the release
ofany portion of the submitted information would implicate the proprietary interests ofEJE
or HKG; thus, none ofthe information pertaining to EJE or HKG may be withheld on that
basis. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (stating that
business enterprise that claims exception for commercial or financial information under
section 552.11 O(b) must show by specific factual evidence that release of requested
information would cause that paliy substantial competitive harm), 552 at 5 (1990) (party
must establishprimafacie case that information is trade secret).

'Next, we note that the city has not submitted arguments or information responsive to items
one, two, three, five, and six of the request. To the extent any information responsive to
these portions ofthe request existed on the date the city received the request, we assume the
city has released it. If the city has not released any such information, it must do so at this'
time. Se.e Gov't Code §§ 552.301(a), .302; see also Open Records Decision No. 664 (2000)

------0i-fgevem.mental-b0E1y~G0nGluE1gs-that-n0-(}XGgflti0ns-aflfll-y~t0-F€GJugst€d-i-nfQFmatiGm,i-t-must~----~---j

______ release inform.tion as soon as possible). -- -- --_ _I

We will now address the submitted arguments. First, you represent that some of the I

submitted information is confidential because the party that submitted the documents to the I
_.__ _________cirymarkedthem_assuch.Wenotethatinformationis noLconfidentialunderJhe Actsimply----------- I

because the party that submits the information anticipates or requests that it be kept I

confidential. See Indus. Found. v. Tex .. Indus. Accident Ed., 540 S.W.2d 668, 677 II

(Tex. 1976). In other words, a governmental body cannot overrule or repeal provisions of ,
the Act through an agreement or contract. See Attorney General Opinion JM-672 (1987);
Open Records Decisien Nos. 541 at3 (1990) ("[T]he obligations of a governmental body I
under [the Actlca.m1ot be compromised simply by its decision to enter into a contract."), :203

______a_t~~. (1978) .(mere expe~~~n of confidentiality byperson!~pplying information does not I
________________~~tl~~_re.~~lfe~~~ts of st~tuto~p~eaecessorto ~ectlOn 55.2.11 0). C~nsequently, unless tlIe I

. mforma~lOn at.. Issue falls\¥lthm--an--exceptron---to-drsclosure;--It-must-be-released;----------------------I
notwithstanding any expectation or agreement to the.contrary.

, '. -

Both UETA and NGSI assert that section 552.11O(b) ofthe Government Code excepts from
disclosure their respective financial information. Section 552.110(b) protects the property
interests ofprivate persons by excepting from disclosure commercial or financial information
for which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained. The
·interested thirc;lparty raising this exception must provide a specific factual or evidentiary
showing, not conclusory or generalized allegations, that substantial competitive injury would
likely result from disclosure. Gov'tCode § 552.110(b); see also Nat 'I Parks & Conservation
Ass 'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974). After reviewing both companies'
arguments, we find that NGSI has shown how release ofa portion ofits financial information
would result in.substantial competitive injury to the company. Thus, the city must withhold



the financial information ofNGSI that we have marked under section 552.11 O(b). However,
we find that UETA has not demonstrated how release of the financial information at issue
would cause UETA substantial competitive harm. Accordingly, the city may not withh~ld
any of the financial information ofUETA on the basis of section 552.110(b).

Next, the city raises section 552.128 of the Government Code, which is applicable to
"[i]nformation submitted by a potential vendor or contractor to a governmental body in
connection with an application for certification as a historically underutilized' or
disadvantaged business under a local, state, or federal certification program[.]" Gov't Code

_.. . __ .1
!
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§ 552.128(a). The city does not indicate that any ofthe submitted information was submitted
to the city in connection with an application for certification under such a program.
Moreover, section 552.128(c) states that

[i]nformation submitted by a vendor or contractor or a potential vendor or
contractor to a governme'ntal body in connection with a specific proposed
c.ontractual relationship, a specific contract, or an application to be placed on
a bidders list ... is subject to required disclosure, excepted from required
disclosure, or confidential in accordance with other law.

Id. § 552.128(c). In this instance, the information at issue was submitted by third parties in
proposals to the city in connection with a proposed contractual relationship with the city. We
therefore conclude that the city may not withhold any of the submitted information under
section 552.128 of the Government Code.

I
I

I

I ,. (2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause

I .substantial competitive harm to. the person from whom the

I---·--------·-----~·-------------(b-)-U-::.::::a:b~::::-. e-n-t-is-m-a-d-e-w-ith-t-h-e-b-U-Sl-'n-e~ss-p-ro-s-p-ec-t-, ----.-_-_====--"--,-_-,f

information about a financial or other incentive being offered to the business
----p-ro-s-pect by the governmentaf50ay or-5yanotner person is excep1ea-fiom---

[required public disclosure].

I
1__~ ----JFLlj.iln,a~:~:;:;:::::::~::G[::;:::::~;~:::: ~:;S::::':_ --_,~_._-,.-.-.-,_-,.-.-_,-__-1

information relates to economic development negotiations involving a I
governmental body and a business prospect that the governmental body seeks

.._.__ .!QJ}aj~Jgc~~!e,.g?-Y,_9J~x:p.ancLill_c)! l}~Cl:.r_l4.~le!.Ij!ory of the_gQ.y~rl1l'!J-e_l1l1!!.. _" __ ._ .____ __._ I
body and the information relates to:

j

I

(1) a trade secret ofthe business prospect; or I

I

I

[

I

I

Gov't Code § 552.131(a)-(b). Section 552.131(a) excepts from disclosure only "trade
secret[s] of [a] business prospect" and "commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained." Id. Thus, the.
protection provided by section 552.131(a) is co-extensive with that afforded by
section 552.110. See id. § 552.110(a)-(b); Open Records Decision Nos. 552 (1990), q61
(1999).
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Having considered UETA's claims under section 552.131, we find that UETAhas not
demonstrated that any of the submitted information pertaining to UETA constitutes a trade
secret for the purposes of section 552.11 O(a). See Gov't Code § 552.11 O(a); ORD 552 at 5
(if governmental body takes no position on application ofsection 552.11 O(a) to information
at issue, attorney general will accept private person's claim as valid if person establishes a
prima facie case for exception and no one submits argument that rebuts claim as matter of
law).2 Likewise, we find that VETA has not demonstrated that the submitted documents
pertaining to VETA contain any commercial or financial information whose disclosure
would cause UETA substantial competitive harm. See Gov't Code § 552.110(b); ORD 661
at 5-6 (business enterprise must showby specific factual evidence that release ofinformation
would cause it substantial competitive harm). We therefore conclude that the city may hot
withhold any of the submitted information pertaining to UETA under section 552.131 (a) of
the Government Code.

Next, we note that section 552.131(b) is designed to protect the interests of governmental
1 hodies,--noUhircLparties.~s~the~city~dD-esJ1oLass-eJ:Ls-e-cJiQn_5_52_JJJ_(h)~as~an~e:KcJ~ption to~ ~__

f~~s~~~':;s~~~:p~~~~:ts~;Jo:rt;~~c~~~~;~~~:~~===~~':~:~~o~pertaining
I In summary,' the city must withhold the information we have marked under
!____ __ _ __ _s~~ti.911_~S_2.U:Q(Qt Qftll~ Qo:verl}!!lJ~1!! _~_~d_e~_TM_r~~§#lillgil1fQt.!!1aJ!Q!!}~u~~_b_eIel~_'!s_~cl___ _ __

to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
-----..e..----.governmental-bO'dy-and-ofihe-requestor:--Formoreinformation-concerning-those-rights-and-------I

----- -~--u-responsibilities~-please-visit-0ur-website-at-htt:f'';1Iwww.eag.state,tx.usJe:f'enJinde-x-er-l.flhfl,---------------

2Tne-Restatertrenn:5fTorts-lists-tlre-following-sixfactors-asirrdicia-ofwlretlrerinfonnation-constitutes'-----
a trade secret:

(1) the extent to which the information is known outside of [the company];
(2) the extent to which it is known by employees and other involved in [the company's]
business;
(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe information;
(4) the value of the information to [the company] and [its] competitors;
(5) the amount ofeffort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).



or call the Office of the Attorney General's Open Government Hotline, toll free, '
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

00A~~
~t~~e~ D. Sterner
Assistant Attorney General
Open Records Division

CDSA/eeg

..... . ----EIYC~---Submitte-ddocuments

c: Requestor
_____ .. . -CwLoendosures) --------- --------- --_.

i

~ ._----------

.--- . _... _.._..... -- ---_. -----_.__.._- --._-- .--- - _. - ._.. - _._._._.--. --,
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