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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 13, 2009

Ms. Ashley D. Fourt

Assistant District Attorney
Tarrant County

401 West Belknap

Fort Worth, Texas 76196-0201

OR2009-06442
Dear Ms. Fourt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 343200.

The Tarrant County District Attorney’s Office (the “district attorney”) received a request for
information pertaining to a specified investigation. You indicate you will withhold social
security numbers pursuant to section 552.147 of the Government Code.! You claim the
submitted information is excepted from disclosure under sections 552.101, 552.108, 552.111,
and 552.130 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, you state that a portion of the information at issue was obtained pursuant to a grand
jury subpoena. The judiciary is expressly excluded from the requirements of the Act. See
.Gov’t Code § 552.003(1)(B). This office has determined that a grand jury, for purposes of
* the Act, is a part of the judiciary and therefore not subject to the Act. See Open Records
Decision No. 411 (1984). Further, records kept by another person or entity acting as an agent
for a grand jury are considered to be records in the constructive possession of the grand jury
and therefore are not subject to the Act. See Open Records Decisions Nos. 513 (1988), 398

"We note section 552.147(b) of the Government Code authorizes a governmental body to redact a
living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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(1983); but see ORD 513 at 4 (defining limits of judiciary exclusion). The fact that
information collected or prepared by another person or entity is submitted to the grand jury
does not necessarily mean that such information is in the grand jury’s constructive possession
when the same information is also held in the other person’s or entity’s own capacity.
Information held by another person or entity but not produced at the direction of the grand
jury may well be protected under one of the Act’s specific exceptions to disclosure, but such
information is not excluded from the reach of the Act by the judiciary exclusion. See
ORD 513. Thus, to the extent that the district attorney has possession of the information as
an agent of the grand jury, such information is in the grand jury’s constructive possession and
- is not subject to the Act. To the extent that the district attorney does not have possession of
the information as an agent of the grand jury, the information is subject to the Act, and we
will address your arguments for this information. :

Next, we must address the district attorney’s obligations under the Act section 552.301 of
the Government Code. Section 552.301(e) requires the governmental body to submit to this
office within fifteen business days of receiving an openrecords request (1) written comments
stating why the governmental body’s claimed exceptions apply to the information it seeks
to withhold; (2) a copy of the written request for information; (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request; and
(4) a copy of the specific information requested or representative samples, labeled to indicate
~which exceptions apply to which parts of the documents. Gov’t Code § 552.301(e)(1)(A)-
(D). You state the district attorney received the request for information on
February 26, 2009. Accordingly, the district attorney’s fifteen-business-day deadline was
March 19, 2009. However, you did not submit a portion of the information responsive to this
request until March 25, 2009. We therefore find the district attorney failed to comply with
the procedural requirements of section 552.301 with respect to the information submitted on
March 25, 2009.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). A compelling reason exists when third-party interests are at stake or when
information is confidential by law. Open Records Decision No. 150 (1977).
Sections 552.108 and 552.111 of the Government Code are discretionary in nature; they
serve only to protect a governmental body’s interests and may be waived. See Gov’t Code
§ 552.007; Open Records Decision Nos. 470 at 7 (1987) (statutory predecessor to
section 552.111 subject to waiver), 663 at 5 (1999) (untimely request for decision resulted
in watver of discretionary exceptions), 177 (1977) (statutory predecessor to section 552.108
subject to waiver). As such, they do not constitute compelling reasons to withhold
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information for purposes of section 552.302. Therefore, the district attorney may not
withhold any of the information submitted on March 25, 2009 under sections 552.108
and 552.111 of the Government Code. Because the district attorney’s claims under
sections 552.101 and 552.130 of the Government Code can provide compelling reasons for
non-disclosure under section 552.302, we will consider the applicability of these exceptions
to the information submitted on March 25, 2009. In addition, we will address all of the
district attorney’s claims for the timely submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses common-law privacy and excepts from
disclosure private facts about an individual. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). Information is excepted from
required public disclosure by a common-law right of privacy if the information (1) contains
highly intimate or embarrassing facts the publication of which would be highly objectionable
to a reasonable person, and (2) the information is not of legitimate concern to the public.
Indus. Found., 540 S.W.2d 668. :

In Open Records Decision No. 393 (1983), this office concluded that, generally, only that
information which either identifies or tends to identify a victim of sexual assault or other
sex-related offense may be withheld under common-law privacy; however, because the
identifying information was inextricably intertwined with other releasable information,
the governmental body was required to withhold the entire report. Open Records Decision
No 393 at 2 (1983); see Open Records Decision No. 339 (1982); see also Morales v.
Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied) (identity of witnesses to and
victims of sexual harassment was highly intimate or embarrassing information and public did
not have a legitimate interest in such information); Open Records Decision No. 440 (1986)
(detailed descriptions of serious sexual offenses must be withheld). The requestor in this
case knows the identity ofthe alleged sexual assault victim. We believe that, in this instance,
withholding only identifying information from the requestor would not preserve the victim’s
common-law right to privacy. We conclude, therefore, that the district attorney must
withhold the requested information in its entirety under section 552.101 of the Government
Code in conjunction with common-law privacy.

In summary, information held by the district attorney as an agent of the grand jury is in the
grand jury’s constructive possession and is not subject to the Act. The district attorney must
withhold the remaining submitted information in its entirety under section 552.101 in
conjunction with common-law privacy. As our ruling is dispositive, we do not address your
arguments against disclosure.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Amy L.S. Shipp

Assistant Attorney General
Open Records Division
ALS/K

Ref: ID#343200

Enc. Submitted documents

cc: Requestor
(w/o enclosures)




