
ATTORNEY GENERAL OF TEXAS
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May 19, 2009

- - - --_._--------'--

Ms. Julie Renken
County Attorney
Washington County
100 East Main, Suite 200
Brenham, Texas 77833

0R2009-06804

Dear Ms. Renken:

---------yotntsk-whether-certaill~information-is-subject~to'---required-public-disdosure-under-the~~~~-~~

Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 343460.

The Washington County Sheriff's Office (the "sheriff') received a request for the personnel
file and any disciplinary action pertaining -to a named police officer. Youclaim that the
requested information is excepted from disclosure under section 552.103 ofthe Government
Code. We have considered the exceptionyou claim and reviewed the submitted information.

Initially, we note that a portion ofthe submitted information is subject to section 552.022 of
the Government Code. Section 552.022 provides in relevant part:

(a) the following categories of information are public information and not
--.- -exceptedrromrequireddiscfosureunderlliis chapteiUiile~;s-tlieyareexpressly

--- - - - --coii.fiaentialUiloer-6tlierlaw:~------- .-- ------------------ -------

__________-------'(1) a completed report, audit, evaluation, or investig=at=io=ll=.=m=a=d=e o=f,-, 1

for, or' -by a governmental- body, except as provided by
Section 552.108[.]

Gov't Code § 552.022(a)(l). The submitted information includes a completed investigation
report made by the sheriff. A completed investigation must be released under
section 552.022(a)(l), unless the information is excepted from disclosure under
section 552.108 or expressly confidential under other law. You claim that the submitted
information is excepted under section 552.103 of the Government Code. However,
section 552.103 is a discretionary exception that is intended to protect only the interests of
the governmental body and may be waived. See Dallas Area Rapid Transit v. Dallas
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Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision No. 551 (1990) (statutory
predecessor to section 552.103 serves only to protect governmental body's position in
litigation and does not itselfmake information confidential); see also Open Records Decision
No. 665 at 2 n.5 (2000) (discretionary exceptions generally). As such, section 552.103 does

~ - - - - --- norconstttute-"otlrerI-aw"~that-makes-infoTmatiun-cunfidential-;-Accordingly;-weconclude----
that the sheriff may not withhold the completed report, which we have marked, under
section 552.103. We note, however, that a portion of the completed report is subject to
section 552.13Oofthe Government Code. l Section 552.130 is "other -law" for the purposes
of 552.022(a)(1). Therefore, we will consider whether this exception is applicable to the
submitted report.

Section 552.130 of the Government Code provides that information relating to a motor
vehicle operator's license, driver's license, motor vehicle title, or registration issued by a
Texas agency is excepted from public release. Gov't Code § 552.130(a)(l), (2). The sheriff
must withhold the Texas motor vehicle record information we have marked in the completed
report under section 5S2-:-rTO-:-Tne remaining informafion intne completed repofnnarts---~~~-----~

subject to section 552.022 must be released to the requestor.2

You assert that the remaining information is excepted under section 552.103 of the
Government Code, which provides in part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

--- -- - - -- - - -- - --- - - - --- - - --

(c) Information relating to litigation involving a governmental body-Dr-an
officer or employee of a governrilental body is excepted from disclosure

---------under-Subs€Gtien-Ea}(mly-if'the-litigation-is-pending-or-reasonably'anticipated----------I

oil the date that the requestor applies to the officer for public information for-
access to or duplication of the information.

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinadiy will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1981r

2We note that section 552. 147(b) ofthe Government Code authorizes a governmental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision from
this office under the Act.

--------------~~ ._--~---~---~-~-----~---~~~-~
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The governmental body has the burden of providing relevant facts and documents to show
that the section 552.l03(a) exception is applicable in a particular situation. The test for
meeting this burden is a showing that (1) litigation is pending or reasonably anticipated on
the date the governmental body received the request for information and (2) the information
at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal Found., 958

- -- - - - .-S~W~2Q-479;-'t81-(lex-=-A:pp.=*ustirr-1997;--nu-pet);--Heard-v~--Houston-Post-eo:-,--6-84--- ---------
S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records
Decision No. 551 at4 (1990). The governmental body must meet both prongs ofthis test for
information to be excepted under section 552.1 03(a).

You indicate the requested information relates to a pending criminal prosecution by the
Washington County Attorney (the "courity attorney"), styled State of Texas vs. Anthony
Ackley, Cause No. 08-560. You provide documentation showing that this litigation was
pending when the sheriff received this request. However, the sheriff is not a party to the
pending criminal litigation. See Gov't Code § 552.1 03(a); Open Records Decision No. 575
at 2 (1990). In such a situation, we require an affirmative representation from the
governmentalooay wiTh~elifigation interest tlIarlne government:I1-15oay wantstlI"e~--

information at issuewithheld from disclosure under section 552.103. As the county attorney,
you request that the information at issue be withheld under section 552.103 and represent that
release ofthe information would harm your position in this pending litigation. You state the
requested information pertains to an officer that assisted with the investigation of the

- -- -- clef~fidant in-tlrepending litigation. -Based on your-representations and our review of the - - - -- - -----1
submitted information, we agree that litigation was pending as of the date the request was
received. We further find that the requested records relate to t~e pending litigation.
Accordingly, the sheriffmay withhold the remaining informationpursuant to section 552.1 03
of the Government Code.

We note, however, that once the information has been obtained by all parties to the pending
._litigation, 1.10 s_ecjlQn552.1QJ(a)inters:.st~)Cistswitll_ resp~ct to that il1foJ:l11ct1!Qp._Qpen

__________ ReGord~_12ecisio!l_~o. 349 at. 2 (1982).·. We also. note. that the applicability of
section 552.1 03(a) ends-",hen-the-litigatfoIl-has-condudecL -Aitorney- a-eneralOjJinloil--------- -----
MW-575 (1982) at 2; Open Records Decision Nos. 350 at 3 (1982),349 at 2 (1982).

In summary, with the exception of the Texas motor·vehicle information we have marked
under section 552.130, the sheriff must release the completed report we have marked
pursuant to section 552.022(a)(1) of the Government Code. The sheriff may withhold the
remaining information under section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

. ~r
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
underthe .Actmustbedirected to the-Cost Rules-Administrator-ofthe 0ffice oftheAttomey -. - --- -- -- ---
General at (512) 475-2497.

Sincerely~

Adam Leiber
Assistant Attorl1ey General
Open Records Division

Ref: ID# 343460

.Ene. Submitted documents

c: Requestor
(w/o enclosures)


