
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May21, 2009

Ms. Pauline E. Higgins
Senior Vice President & General Counsel
Metropolitan Transit Authority
P.O. Box 61429
Houston, Texas 77208-1429

OR2009-06958
--------------

Dear Ms. Higgins:

. You askwhethercerfaihirifotrhati6n isslibjeet to required public disclosure under-the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 343893 (MTA No; 2009-0101).

The Metropolitan Transit Authority of Harris County ("METRO") received a request for
eleven categories of infonnation pertaining to METRO bus and rail operations. You state
you have made available infonnation responsive to categories one through six ofthe request.
You. state you do not have infonnation responsive to categories seven through ten.1 You
claim that the remaining infonnation is excepted from disclosure under sections 552.111
and 552.116 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample ofinfonnation.2

IThe Act does not require a governmental body to release infonnation that did not exist when a request
for infonnation was received or. to prepare new infonnation in response to a request. See Econ. Opportunities
Dev. CO/po v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open
Records Decision Nos. 605 at 2 (1992),452 at 3 (1986),362 at 2 (1983).

2We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that submitted to this
office.
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City afGarlandv. The Dallas Morning News, 22 S.W.3d 351 (Tex. 2000) (section 552.111
.notapplicabletopersonnel-re1ated communications thatdid notinvolvepolicymaking).A-... - -­
governmental body's policymaking functions do include administrative ,and personnel
matters of broad scope that affect the governmental body's policy mission. See Open

----cc------R:ecords-Becision-No-;-63-1-at-3~E-l-995)-;---Moreover,section-55~·;-1-1+does-not-proteet-faets-and----cc-----cc---~

written-observations of facts'and--eventi-thaCares'everaDle-from-ad"-lce, opInions, and
recommendations. See ORD 615 at 5. But if factual information is so inextricably
intertwined with material involving advice, opinion, or recommendation as to make
severance ofthe factual data impractical, the factual information also maybe withheld under
section 552.111. See Open Records Decision No. 313 at 3 (1982).

---Ms.-Eauline-E.-Higgins-"--Eage-2.--------------------------

Section 552.111 of the Government Code excepts from disclosure "an interagency or
intraagency memorandum or letter that would not be available by law to a party in
litigation with the agency." Gov't Code § 552.111. This exception encompasses the
deliherative.pmc.ess prhrilege. See Qp.en Re.c.Qrds. Ile.cisiQnNu.615 .at 2 (1223}, Th~

-------·--purpnse-of-sectfon-S52:1-1-1-is-to-protecr-advice;-opinion;-and-recommendation·in-the-····-.- ._-'-. _ ..
decisional process ana. to encourage open and-franka-iscussion ii11lie<ieTi5erative process.
See Austin v. City ofSan Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no
writ); Open Records Decision No. 538 at 1-2 (1990). In Open Records Decision No. 615
(1993), this office re-examined the statutory predecessor to section 552.111 in light of the

...... ---- -decision-in-Texas-Depal'tment--of-Eublic-Safety-v.-Gilbreath,--842 _S.:W.2d_408{Tex.. ------ ­
App.-Austin 1992, no writ). We determined that section 552.111 excepts from disclosure
only those internal communications that consist ofadvice, recommendations, opinions, and
other material reflecting the policymaking processes of the governmental body. See
ORD 615 at 5. A governmental body's policymaking functions do not encompass routine
internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. ld.; see
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This office also has concluded that a preliminary draft of a document that is intended for I
public release in its final form necessarily represents the drafter's advice, opinion, and

.... recommendation_with_regard_to_the_form_and_contenLoLthe_finaLdocument,_so_as_to_he . J
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the
draft that alsowill'be included inthe final version ofthe'document SeeM: at2;.-3. Thus,
section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminary draft ofa policymaking document that
will be released to the public in its final form. See id. at 2.

When determining ifan interagencymemorandum is excepted from disclosure under section
552.111, we must consider whether the agencies between which the memorandum is passed
share a privity of interest or common deliberative process with regard to the policy matter
at issue. See Open Records Decision No. 561 at 9 (1990).
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.---Ms.-Eauline-E.-Higginsdage3,---------------------------

You state that the submitted infonnation consists of drafts and communications regarding
a "DBE and Title VI Compliance Review." However, we note that the infonnation at issue
was shared with the Federal Transit Administration (the "FTA"), which is charged with
SUPP_Qrting lo.cally planned and operate.dmasB transjt systems and Qpe-fates in a r~gulat0-fY

~--- ~-----~ --postureTegardingrecipients offederaI-transitgrants;-loans and/orcontracts-awarded-byihe----------- ~---
---- FTA. III tliisinstance, you have not submitted any arguments explaining hOWlVIETRO

shares a privity of interest or common deliberative process with this outside party.
Therefore, you have failed to establish the applicability of section 552.111 to the submitted
infonnation at issue. See Gov't Code § 552.301(e)(1) (requiring the governmental body to

-- --- -explain the applicabilit¥ ofthe raised exception).-Thus, noneofthe submittedinfonnation ­
may be withheld under section 552.111 of the Government Code.

You also raise section 552.116 of the Government Code for the submitted infonnation.
Section 552.116 of the Government Code provides:

(a) An audit working paper of an audit ofthe state auditor or the auditor of
a state agency, an institution of higher education as defined by Section

----61.003,EducationCode,-acounty,a municipality, a schooLdistrict,-orajoint- -- ------- ---- -- --­
board operating under Section 22.074, Transportation Code, including any
audit relating to the criminal history background check of a public school

--------c--c---c----------employee,is-excepted-from~the-requirements-of~Section---55~--;02,1--;--I-f--c-----c----c----c--~

inrornlation in an -audit working paper isalso maintamedTn another record, --
that other record is not excepted from the requirements of Section 552.021
by this section.

(b) In this section:

(1) "Audit" means an audit authorized or required by a
statute of this state or the United States, the charter or an

___________________~ ordinance_of-a_municipality,_an_ordeLof.the_commissioners -'- ~ _
court of a county, a resolution or other action of a board of
trustees ofa school district, including an audit by the district
relatingto·the-·criminalhistoryhackground-check·ofa-public-
school employee, or a resolution or other action of a joint
board described by Subsection (a) and includes an
investigation.

(2) "Audit working paper" includes all infonnation,
documentary or otherwise, prepared or maintained in
conducting an audit or preparing an audit report, including:

(A) intra-agency and interagency
communications; and



--,..-----Ms.---P-auline-&-Hi-ggins---P-age-4----------------,---------------

(B) drafts of the audit report or portions of
those drafts.

-Gov't Code -§ 552.116. You contend that the submitted informationcollstitutesaudit
----- ----·w6rkirig-pa:pefsprepatedoymaiiitained-aspattofanauditofMETRO'bytlre-PTA-:-We note,----

however, that section 552.116 is intended to protect the auditor's interests. In tliisi-ns""t-an-c-e-,------­
the audit was conducted by the FTA. The information at issue is maintained by METRO,
the auditee. As the auditee, METRO cannot assert section 552.116 in order to protect its
own interest in withholding the information. Accordingly, section 552.116 is inapplicable

----anddoesnot-proteetthe submitted infonnationfrom-disclosure.- As you-raise no further
arguments against disclosure, the submitted information must be released to the requestor.

This letter ruling is limited to the particular infonnation atissue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
--- ----- -- --- ----- ---- -governmental body and of-therequestor.--Forrnore-informationGonGemingthoserightsand--

responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orLphp,
or call the Office of the Attorney General's Open Government Hotline, toll free,

-,..----------c-·at-e87iJ-6J3~6839-. <:!uestions-c01rcerning-the~aUowable-charges-for-providing-public-----~

information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

O.~~
Christina Alvarado·

-------------------Assistant-Attoffiey-Qeneral---------------- --------------­
Open Records Division

--CAId

Ref: ID# 343892

Enc. Submitted documents

cc: Requestor
(w/o enclosures)
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