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May 21, 2009

Ms. Cary Grace
Assistant City Attorney
City ofAustin
P.O. Box 1088
Austin, Texas 78767-8828

Dear Ms. Grace:

You askwlieflier -cerfaiiliilformationis -subjecf toreqliiredpublic-disclosure linder the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 343874.

The City of Austin (the "city") received two requests for information pertaining to a
frequency reconfiguration agreement. You claim some of the submitted information is
excepted from disclosure under section 552.101 of the Government Code. You also assert .

.that the requested information may contaiI.lproprietary information subject to exception
under the Act. Pursuant to section 552.305 ofthe Government Code, you have notified the
interested third parties, Motorola, Inc. ("Motorola") and Nextel Operations, Inc. ("Nextel"),
of these requests and of their right to submit arguments to this office as to why the
-informationshould-not-be released~-·See··Goy~t·Gode-§-552d05(d);see-also-Gpen-Records

Decision No. 542 (1990) (determining that statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception to disclosure under the Act in certain.circumstances). We have considered the
submitted arguments and reviewed the submitted information. 1

Initially, we note, and you acknowledge, that with respect to the first request, the city has
failed to comply with the procedural requirements ofsection 552.301 of the Government

'We note you have submitted infonnation you have marked as not responsive to the requests. Our
ruling does not address this non-responsive infonnation, and the city need not release it in response to the
instant requests.
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Code. See Gov't Code § 552.301. Pursuant to section 552.302 ofthe Government Code, a II

governmental body's failure to comply with the procedural requirements ofsection 552.301

·:~s~;e::~~:::~:~:~~:~::':c~~~~~:~~:;~;::=~d~~~:::::;,::~ .. .
=- ---=-~---- -----frorii-disclosure:--Seeza:-§-55Z.30Z;Hancockv:-SiCite15d.()jms., 79TS~W2a379;38T':8T----~--l

(Tex. App.-Austin 1990, no writ) (governmental body must make compelling I

demonstration to overcome presumption of openness pursuant to statutory predecessor to I
section 552.302); Open Records Decision No. 319 (1982). Normally, a compelling interest
is demonstrated when some other source oflaw makes the information at issue confidential

.- - --or-third-party-interests-areat-stake;-8eeGpen-Records-E>ecision 'No,l-SO-at2(19'7-7).
Because section 552.101 of the Government Code can provide a compelling reason to
overcome the presumption ofopenness and third party interests are at stake, we will address
whether the submitted information must be withheld under section 552.101 or to protect the
interests of third parties.

We note that an interested third part)!: is allowed ten business days after the date ofits receipt
of the governmental body's notice under section 552.305(d) of the Government Code to

.- -- .- -. -- - .. ----submit-its-reasons;ifany;-as-to-why requested-information-relating-to-thepartyshould-be
- withheld from disclosure.. See Gov'tCode § 552.305(d)(2)(B). As·ofthedate oHhis letter,

Motorola and Nextel have not submitted to this office any reasons explaining why the
-------------._-_-._-_-_.~r=eq=u=e=stealnf()ITIl.aficin_snolllg_norDy.r~ly'!sea-:-TlI_~r~fo.!'e7M(Jt(Jml1i-=-~11d-N~~xte1~.1T~ve1lfited-_.-----------c--l

to provide us with any basis to conclude that they have a protected proprietary interest in any
ofthe submitted information, and none ofthe information maybe withheld on that basis. See
Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or
financial infonnation, party must show by spec,ific factual evidence, not conclusory or
generalized allegations, that release of requested information would cause that party
substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case that
infonnation is trade secret), 542 at 3.

------------------Next,-we-address-the-eity'-s-arguments-against-disGI0sure.--SeGti0n-$~2-.1-01-0f-the--------- l
Government Code excepts from disclosure "information considered to be confidential by
law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This
sectionencompassesiIif6rnati6nprofeCtedoy6flier sfalufes:-As-parfoftlieTexasHomerarid
Security Act, sections 418.176 through 418.182 were added to chapter 418 of the
Government Code. The city asserts that portions of the submitted information are
confidential under section 418.181 of the Government Code, which provides:

Those documents or portions of documents in the possession of a
governmental entity are confidential if they identify the technical details of
particular vulnerabilities of critical infrastructure to an act of terrorism.

ld. § 418.181; see also id. § 421.001 (defining critical infrastructure to include 'fall public
or private assets, systems, and functions vital to the security, governance, public health and
safety, and functions vital to the state or the nation"). The fact that information may relate



This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented tous; therefore, this rulingmust not be relied upon a.s aprevious
determination regarding any other information or any other circumstances.

-------Ms.Gary-QFaG{}---Fag€..J,--~---------------------------

to a governmental body's security concerns does not make the information per se
confidential under the Texas Homeland Security Act. See Open Records Decision No. 649
at 3(1996) (language of confidentiality provision controls scope of its protection).
:Furthermore, the mere recitation by: a governmental body ofa statute's key termsisnoJ

--~--- -------sufficient tooemorislrate-tlie-appltca.bilitfofa.-claimedptovision:-As witnanyexceptioIiW---------------
---- - - - disclosure, a governmental body asserting one ofthe confidentialfty provisions ofthe Texas

Homeland Security Act must adequately explain how the responsive records fall within the
scope of the claimed provision. See Gov't Code § 552.301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies).

In this instance, the submitted information is related to the reconfiguration of the city's
regional voice ra.dio system. You inform us that the city manages and maintains the system.
You state that the system constitutes critical infrastructure and serves the majority ofpublic
safety and emergency first responders in the area, as well as other governmental entities.
You further explain that the information you have marked identifies the technical details of
particular vulnerabilities of the system, which, if released, WQuid CQmpromise the security
of the radio system and leave it vulnerable to a terrorist attack. We have reviewed your--------------~~~i~~~~:~~------ --------1

Code and must be withheld from disclosure on that basis under section 552.101 of the
6~overnmenrGode. _Ihe~emaintngj'l1forrrIl:ltion~l1st~~e-released-tcdhe~~equestor~~-'---C-------C--~j

I
!

I
I

This ruling triggers important deadlines regarding the rights and responsibilities of the I
governmental body and ofthe requestor. For more information concerning those rights and [
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php, [

------------ol"-call-the-Qffice-of-the-Attomey-Qeneral'-s-Open-Go¥emment-Hotline,-toILfree,--------
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of

---theA:ttoftiey-Genefarar(SI2) 475.:2497:

a:;~
Amy L.S. Shipp
Assistant Attorney General
Open Records Division
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Ref: ID# 343874

Ene. Submitted documents

---~~~~~ ~---cc:---~equestots(2)-- ~---------------------------.----------- ---~-------------~~--

(w/o enclosures)

Heather P. Brown
Nextel Operation, Inc.
c/o Sprint NextelCorportatioll
2000 Edmond Halley Drive
Reston, Virginia 20191
(w/o enclosures)

Jim Sullivan
Motorola Inc.
6500 River Place

------------------ Austin, Texas-'78730· .-
(w/o enclosures) -
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