
ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 21,2009

Ms. Kristen Homyk Howcroft
City ofWichita Falls
P.O. Box 1431
Wichita Falls, Texas 76307

Dear Ms. Howcroft:

___,.--,---c--__y,L-,ou--asILwlletheLcertain.infonnatio1Lisc-subjecLto_r~e_qllir~e~d_pcuhlic--cdiscQlQSllre~u"""n"",d=er"---""th",-,,e,----c--_--c--~_c-l

Publ:i.cIfifOrn1a.tloITAct (the "Act"), chapter552~aftheGavernmentCode.Your requestwas- -
assigned ID# 343977.

The City ofWichita Falls (the "city") received a request for information pertaining to three
named individuals, including a specified incident. You state you have released some ofthe
requested information to the requestor. You claim thatthe remaining information is excepted
from disclosure under sections 552.1 01 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Gode-§-§§2.-1Qb-1'his-section-encompasses-the-doctrine-of-common-law-privacy,-which­
protects information that (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person and (2) is not oflegitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685

.(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id. at 681-82. This office has found that a compilation of an
individual's criminal history is highly embarrassing information, the publication of which
would be highly objectionable to a reasonable person. Cf United States Dep 't ofJustice v.
Reporters Comm.for Freedom ofthe Press, 489 U.S. 749, 764 (1989) (when considering
prong regarding individual's privacy interest, court recognized distinction between public
records found in courthouse files and local police stations and compiled summary of
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---Ms.-Kristen-lIomyk-lIowcrofGJ.~age-2,------------------------

information and noted that individual has significantprivacy interest in compilation ofone's
criminal history). Furthelmore, we find that a compilation of a private citizen's criminal
history is generally not oflegitimate concern to the public. However, information that refers
to.anindividualsolely_as.a.victim, witness, orinvolY.e.d..p.ers_Qnis.nQtp-ri.Yat..e.an_dUl.aynQtb~ ..

---~- ~ -----.~ ~·-~·wJ.th1Ield ..tlfidef section 552.101-em·that basis-:- - ..~- ..-.. _.----.----.-- - ... -- .---.----- -~ -~ -----~--- .

Thepresent request, in part, requires the city to compileunspecified law enforcement records
concerning the individuals at issue. Therefore, to the extent the city maintains unspecified
law enforcement records depicting the named individuals as suspects, arrestees, or criminal

-- - - ----- -defendants, the city mustwithhold suchinfonnation under section552. LO..Linconjunction-- - - - - - ---­
with common-lawprivacy. However, we note that you have submitted information that does
not relate to the named individuals as suspects, arrestees, or criminal defendants.
Furthermore, the requestor seeks informationpertaining to aparticular incident. Because this
infonnation is not part of a compilation of the individuals' criminal histories, the city may
not withhold it under section 552.101 in conjunction with common-law privacy. Therefore,
W~ will address your arguments against disclosure for this information.

.-. --You- contend-that-someof- the submitted -information is protected from disclosure under .. -
section-552.101 in· conjunction with section 58-.007. .. Section 552.101 also-encompasses
information made confidential by other statutes, such as section 58.007 ofthe Family Code.

'---------c-------c--------c--c--''Fhecrele"ant~~angl.lage-of-s~ction~58:009-~c)-reads~as~fon~ws:,------------------------------------------------------------------------------------

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, byelectronicmeansor otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall. be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are

- -------.----. ---- -----Efepatate-----arrd-dfstinct---from--controls--tC5---acces-s-----etectronI-c-~data---

concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depositOly, except as provided by Subchapter B.

Fam. Code § 58.007(c). Under section 58.007,juvenile law enforcement records relating to
conduct that occurred on or after September 1,1997 are confidential. See id. § 51.03(a), (b)
(defining "delinquent conduct" and "conduct indicating a need for supervision"). For·
purposes of section 58.007, a "child" is person who is ten years of age or older and under
seventeen years ofage. See id. § 51.02(2). We note section 58.007(c) does not apply to law

- -- --- --- ~~~~---I
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enforcement records that involve ajuvenile only as a complainant, victim, witness, or other
involved party; rather, the juvenile must be involved as a suspect, offender, or defendant.
Based on your representations and our review, we conclude that the information we have
marke~djnvQly~jJ.lYenil~pelinguellt~Qndu~LthatQQQ!!rr~<i~ft~rS~p1~mQSlIL J227~ YQP:

---- --- - ~~~ ~ -~indicatethatnoneofthe-exceptions-insection 58.007-applyto-this information~Therefore;----------- --- --
we filli11nat section SKUOTis applicab1et51lie information we nave marked, andlt mustoe
withheld under section 552.1 01. However, the remaining information does not list a juvenile
as a suspect or offender. Accordingly, section 58.007 is not applicable to this information,
and it may not be withheld on that basis.

We note that some of the remaining information contains information protected by
common-law privacy. As noted above, common-law privacy also protects the specific types
of information that the Texas Supreme Court held to be intimate or embarrassing in
Industrial Foundation. See 540 S.W.2d at 683 (information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment ofmental disorders, attempted suicide, and injuries to sexual organs). This office

_I

I
I
I

We note that the remaining information includes court documents, which we have marked. [I

Section 552.022(a)(17) ofthe Government Code provides for required public disclosure of ~

______ ~ '~informatioll-that_is_also_contained.i~a_public-co-urtie-cQrd,'-'--unless_the-infQrmatiQnj$----- l
expressly confidential under other law. Gov't Code § 552.022(a)(17). Although you seek
to withhold the court documents under section 552.108 ofthe Government Code, that section
is-~discretionary-exception-to-disdosurethat-protects-a-govemmental-body's-interestsand~ ~ ~ ~ - ~ -- ~~-­

may be waived. See id. § 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 177 at 3 (1977) (statutory predecessor to Gov't Code
§ 552.108 subject to waiver). As such, section 552.108 is not other law that makes
information expressly confidential for the purposes of section 552.022(a)(17). Therefore,
the city may not withhold any of the information in the court documents under
section 552.108 ofthe Government Code. We note, however, that the information in these
documents, in addition to portions oftheremainingin~ormation,is subjectto section 552.130

has since concluded that other types of information also are private under section 552.101.
See Open Records Decision-Nos.-659- at A-oS (1999) (summarizing informationattomey_

~ ~ general has determined ~ to be private), 470 -at 4 (1987) (illness from severe emotional
job-related stress), 455 at 9 (1987) (prescription drugs, illnesses, operations, and physical

------------------handieapsj,-343-aH-£-E198~)_Ereferenees-in-emergeney-medieal-reeerGs-teca-Grng-everdese=,---------------1

~- --- -acute-iilc;ol10rlntoxicatfon,--ODstemca17gynecologIcaIilliiess;-c()iivilIsions!s-eiiures,-or -~[
emotional/mental distress). Upon review, we find that the information we have marked is
highly intimate-or embarrassing-and not of legitimate public interest. Therefore, the city
must withhold the information we have marked under section 552.101 in conjunction with
common-law privacy.



___Ms.J(ristenHomykBDRcmft-=-F-age<-4-'-- _

of the Government Code.! Because section 552.130 constitutes other law for purposes of
section 552.022, we will address this exception for the court-filed documents as well as the
remaining information.

- --- --_ ..._... - - -

---- - ----.- ·--Section--552:130-excepts--from-disc1osure-infonnation-that-relates--to--a-motor-·vehiele--------------
----- operator's or anver'sl1cense or permit issued-by an a-g-en-cy of-tlrirstate-.-(Jov'reo-de-------

§ 552.130(a)(l). Accordingly, the city must withhold the Texas motor vehicle record
infonnation we have marked under section 552.130 of the Government Code.

.... __You_raise_s_e_ction_5.52.L08_oLthe__GQYenun.enLCode... for _.a_12ortion _oi_th~_x~maiIlinK
infonnation. Section 552.108(a)(1) excepts from disclosure "[i]nfonnation held by a law
enforcement agency orprosecutor that deals with the detection, investigation, or prosecution
of crime . . . if . . . release of the infonnation would interfere with the detection,
investigation, or prosecution of crime[.]" Gov't Code§ 552.108(a)(l). A governmental
body must reasonably explain how and why section 552.108 is applicable to the information
atissue. Seeid. § 552.301(e)(1)(A);ExpartePruitt, 551 S.W.2d706(Tex.1977). You state
that some ofthe remaining information is related to pending criminal investigatIons. Based

._.. _ _on:your-representation, we conclude thatsection 552.1 08{a)(1) is applicable in thisinstan.ce.
See Houston Chronicle Publ'g Co. v.City of Houston, 53LS.W.2dJ77 (Tex. Civ.
App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976)

--c--c-----c----'Eeourt-delineates-law-enforeement-interests-that-are-present-in-aGtiv€-Gases}..-c.----c-c-------c---c-___.___.___.----j

However, section 552.108 does not except from disclosure "basic information about an
arrested person, an arrest, or a crime." Gov't Code § 552.108(c). Section 552.108(c) refers
to the basic front-page information held to be public in Houston Chronicle. See 531 S.W.2d
at 186-88. The city must release basic information, including a detailed description of the
offense, even if the information does not literally appear on the front page of an offense or
arrest report. See Open Records Decision No. 127 at 3-4 (1976) (summarizing types of
infonnation deemedpublicbyHouston Chronicle). With the exceptionofbasic information,

__________.__the_city_may_withhold the infonnation we have marked under section 552.108(~)Jl) of the
Government Code.

..- ·-Insummary;to-the-extent-the···citymaintains-1aw-enforcement-recordsdepicting-the-named--­
individuals as suspects, arrestees, or criminal defendants, the city must withhold such
infonnation under section 552.101 of the Government Code in conjunction with
common-law privacy. The citymust withhold the information wehave marked under section
552.101 in conjunction with section 58.007 ofthe Family Code. The city must withhold the
infonnation we have marked under section 552.101 in conjunction with common-law
privacy. The city must withhold the Texas motor vehicle record information we have

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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marked under section 552.130 of the Government Code. With the exception of
basic information, the city may withhold the information we have marked under
section 552.108(a)(l) of the Government Code. The remaining information must be
r~leased.2 ..

TliiSletter ruling iSlimirea-rotlie particular information atlssue in tllis request and-limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

. .._ ___. __ _ Thisruling .triggers.importantdeadlines- regarding the. rights and_ responsibilities_of_ th.e.
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline,· toll free,
at (877) 673-6839. Questions concerning the allowable charges for. providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

-Sincerely, -

~C~----------C----·~~~~~~
------Clirlsfina -Alvarado -- -- ---~

Assistant Attorney General
Open Records Division

CA/rl

Ref: ID# 343977

cc: Requestor
----------(w/<Yenclosures}------

2We note that the remaining infonnation contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity ofrequesting a decision from this office under the Act.

I
__________.1


