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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

-----------------------~-----------~---------

May21,2009

Ms. Elizabeth Y. Brite
Texas Military Forces
Joint Force Headquarters
Adjutant General's Department
P.O. Box 5218

j

,-----__.,-----.~..._..-._--Dear-Ms.-Brite:,-----,-----,-------,-----,-----,-------,--------,-----,-----~. _._-.-Q-R~2_00_9_-_06_9_6~2 . ~. ~__,------I
You ask whether certain information is subject to required public disclosure under the
Public InformationAct (the "1\ct"), chapter 552 ofthe Government Code. Yourrequest was
assigned ID# 342395.

The Adjutant General's Department (the "department") received a request for seven
categories of information regarding emergency leave practices for a specified time period.1

You indicate you have released some of the requested information to the requestor. You
claim that the submitted information is excepted from disclosure under sections 552.101,
552.107,552.111,552.116, and 552.137 ofthe Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note you have marked some ofthe submitted information as not responsive to
the request. Further, the requestor has excluded social security numbers from his request.
Additionally, some of the submitted information was created after the date the request was
received: This ruling does not address the public availability ofnon-responsive information,
and the department is not required to release non-responsive information in response to this

IWe understand that the department received clarification from the requestor regarding part of the
request. See Gov't Code § 552.222(b) (governmental body may communicate with requestor for purpose of
clarifying or narrowing request for information).
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request. Accordingly, we will address your arguments with regard to the submitted
responsive information.

Next, we must address the_ dep_artment's Qb1jgaJiQll~/under the.AQt, . S~9tiQ11~~2JQ1
---- -----------desctib-el:nne-p-mcedural-obligations-placed-on-a-governmental·bodythatreceivesawritten~--·-----------

request for information it wislies to willih01a~ursuant to section 532~JOT(D)-;-tne

governmental body must ask for the attorney general's decision and state the exceptions that
apply within ten business days afterreceivingtherequest. See Gov't Code § 552.301(a), (b).
You claim some of the submitted information is confidential under section 552.101 of the

~ -Go:vemment Code. -You-did-not,-howeV'er,c1aimjhis-exceptioll-b~-the-tell-business-day ~~- --- ~~ - ------ ~ ~ ~ -­
deadline. Thus, we find the department failed to comply with the requirements of
section 552.301 with respect to its claim under section 552.101. Generally, a governmental
body's failure to comply with section 552.301 results in the waiver of its claim under the
exception at issue. However, because section 552.101 is a mandatory exception to
disclosure, we will consider the applicabilityofthis exception, along with your timely-raised
claims under sections 552.107, 552.111, 552.116, and 552.137, to the submitted information.

~- -N ext, we note-the-submittedinformationincludesa-completed audit,which is ~ subjecLto_
section 552.022(a)(1)of the Government Code. Section 552.022(a)(1) provides for the
required public disclosure of "a completed report, audit, evaluation, or investigation made

--~---of,for,or-by-a~governmental-body,except~as-providecl-by-Seeti0n-S~1-;-1-08;'--Id.;----------

·-§5s:i:t)ii(a)U):-AIthoughyollseekto witnnold the completed auclitunclersedion 552.111
ofthe Government Code, this section is a discretionary exception to disclosure that protects
the governmental body's interests and maybe waived. See Open Records Decision Nos. 470
at 7 (1987) (statutory predecessor to section 552.111 may be waived), 665 at 2 n.S (2000)
(discretionary exceptions generally). As such, section 552.111 is not other law that makes
information confidential for the purposes ofsection 552.022. Therefore, the department may
not withhold the completed audit, which we have marked, under section 552.111. As you I
raise no further exceptions to disclosure of this information, the completed audit must be ,

--------------re1eased.----------- -------- -------~-----~------~--~~.-~---------~-------~--------~---~--------~-------~-I

Section 552.101 ofthe Government Code excepts from disclosure "information considered
tooeconfidential-bylaw, eitherconstitutional~statutory,orbyjudicialdecision."~60v'teode­
§ 552.101. Section 552.1 01 encompasses common-law privacy, which protects information
that (1) contains highly intimate or embarrassing facts, the publication of which would be ~

highly objectionable to a reasonable person, and (2) is not oflegitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. The types of information considered intimate or embarrassing by
the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. In addition, this office has found that personal financial information not relating
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to a financial transaction between an individual and a governmental body is generally
protected by common-law privacy. See Open Records Decision Nos. 600 (1992)
(employee's designation of retirement beneficiary, choice of insurance carrier, election of
optiona1cQverages,dire-cJdepQsita:uthoJ:iZJlti~m,JQJ111~anQwing~mQIQyeetQ.allQQ~t~lJK~-t~~

.-----·-·------compensation-to·group-insurance;- health-care ordependentcare);-545(1990)-(deferred~--'---------------
--- compensation-iIiTormafion-;-parti-cilfaIion~invOl1intary-iilves1mentprogram, e1ectlo11of

optional insurance coverage, mortgage payments, assets, bills, and credit history). We have
marked personal financial information that is protected by common-law privacy. The
department must withhold this info::mation under section 552.101 ofthe Government Code.

You raise section 552.107 for a submitted letter. Section 552.107(1) ofthe Government
Code protects information that comes within the attorney-client privilege. When,asserting
the attorney-client privilege, a governmental body has the burden ofproviding the necessary
facts to demonstrate the elements of the privilege in order to withhold the information at
issue. See Open Recoids Decision No. 676 at 6-7 (2002). First, a governmental body must
demonstrate that the information constitutes or documents a communication. Id. at 7.
Second, the communication must have been made "for the purpose of facilitating the

--- - .... --- ----renditionof-professional-lega1-services'-'totheclientgovernmentalbody.SeeTex.-R..Evid.---
503(b)(1). The privilege does not apply when an attorney or representative isinvo1ved in
some capacity other than that ofproviding or facilitating professiona11egal services to the

--~~--'client-governmenta1-body-;-See-In-re-Tex;-Farmers-Ins;-E-xeh~99Q-S.W.2d~·J'7~4Q-(-'I'e-x~.~~---~I

-., App-.--=-t-exark:anaI999;ong:proceeding) (attorriey-CIfentprivilege does not app1:)dfaIfoniey-'
.acting in capacity other than that ofattorney). Governmental attorneys often act in capacities
other than that of professional legal counsel, such as administrators, investigators, or
managers. Thus, the mere fact that a communication involves an attorney for the government
does not demonstrate this element. Third, the privilege applies only to communications
between or among clients, client representatives, lawyers, and lawyer representatives. See
TEX. R. EVID. 503(b)(1)(A)-(E). Thus, a governmental body must inform this office of the
identities and capacities ofthe individuals to whom each communication at issue has been

_______~-__--._.made.-Last1y,-the-attorne;y~clientprivi1ege-applies_on1;y_to_a_confidentiaLc.ommunic_ation,jd-.-------~
503(b)(1), meaning it was "not intended to be disclosed 'to third persons other than those to
whom disclosure is made in furtherance ofthe rendition ofprofessional legal services to the
client or those reasonabJy·necessary for-thetransinissionof thecommunication;"-
!d. 503(a)(5). Whether a communication meets this definition depends on the intent ofthe
parties involved at the time the information was communicated. See Osborne v. Johnson,
954.S.W.2d 180,184 (Tex. App.-Waco 1997, no writ). Moreover, because the client may
elect to waive the privilege at any time, a governmental body must explain that the
confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated tobe protected by the attorney-client
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922
S.W.2d 920,923 (Tex. 1996) (privilege extends to entire communication, including facts
contained therein).

--------- --- - - - ---------------
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You state that the submitted letter documents a communication between a department
attorney and a department staffmember that was made in connection with the rendition of
professiona11egal services to the department. You state that this communication was made

.in conJig~n9~ ~J.1g th~ g~p~rtm~t!la~11:l~111aiflt::<:l i!~ c()l1fi<:leIlti~lJity.~:E3~§edon your
-~-- - - ~ -~~~--representations__.and~our-review,-we~find· youhave-demonstratedthe-applicability-of the- ~.--~~--~-~-~--

aUorifey-client plivilege-totheleUer wenave markecl~Accoroingly;-tned:elr(1rtm~nt-may

withhold this information under section 552.107 of the Government Code.

You assert section 552.11 1 of the Govemment Code for a portion~of the remailling
~~ ~ ~~infonnation._~~_Ihe. _purp~ose~_~oLse_ction~552.1 lL_iLto_pIoteQL adYice,_QpiniQIl,_illld

recommendations in the decisional process and to encourage open and frank discussion in
the deliberative process. See Austin v. City ofSan Antonio, 630 S.W.2d 391, 394 (Tex.
App.-SanAntonio 1982, no wlit); Open Records Decision No. 538 at 1-2 (1990). In Open
Records Decision No. 615 (1993), this office re,-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department ofPublic Safety v. Gilbreath,
842 S.W.2d 408 (Tex. App.-Austin 1992, no wlit). We detennined that section 552.111
excepts from disclosure only those internal communications that consist ofadVi'-c-e,-------

.__~. _~____~~ recommendations, opinions, andothermateriaLreflectingJhe_policymakingpro~c.essesQfthe ~~_~~_~_

governmental body. SeeORD 615 at 5. A governmental body's policyrnaking functions do
not encompass routine internal administrative or personnel matters, and disclosure of

-------cinf0rmati0n-ab0ut-suGh~mattefswiU-n0Hnhibit-freediscussiQnQ£pQ1icy-issuesamQngagenc;y---~---!

-persoriiier.-·ld:~;~ see also . City-·oj-Vaflana·v.- ·Ddllas Morn-ing' News,- 22'~ S.W3d~351 . .~ J

(Tex. 2000) (section 552.111 not applicable to personnel-related communications that did
not involve policymaking). A governmental body's policymaking functions do include·
administrative and personnel matters of broad scope that affect the governmental

. body's policy mission. See Open Records Decision No. 631 at 3 (1995). Additionally,
section 552.111 does not generally except from disclosure purely factual information that is
severable from the opinion portions ofinternal memoranda. Arlington Indep. Sch. Dist. v.
Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); ORD 615 at 4-5.

.~ . ~__~._~ .. ~~~__. ~~ ~ ..~ ~_.~__.~_.~ ._~__ ~.__~ ~ ._~~ J
You state that some of the remaining information consists of the advice, opinions, and
recommendations of department employees. You state that these opinions involve

'policymakingmatters relatingtothe~department:··Uponreviewofyourrepresentations~and
the information at issue, we agree that some of the information, which we have marked,
consists of the advice, opinions, or recommendations of department employees regarding
policymakingmatters. However, youhave failed to establish thatthe remaining information,
which consists of general factual information, consists of advice, opinions, or
recommendations for purposes of section 552.111. Therefore, section 552.111 is not
applicable to any of the remaining information. Accordingly, the department may only
withhold the information we have marked under section 552.111 ofthe Government Code.

We understand you to assert that some of the remaining information is protected under
section 552.116 ofthe Government Code. You have not, however, submitted any arguments



____-,---_Ms..Elizaheth-Y.J3rite~age-5

explaining how this exception applies to the information at issue. See Gov't Code
§§ 552.116, .301(e)(1)(A). Thus, we find you have not demonstrated the applicability of
section 552.116. Accordingly, we conclude the department may not withhold any
_info.11]JJlliQJ111l1d~r~~QtiQll~~2~11Q Qfth~ QQV~I!lmt;lnt CQc.l~,

Secfion 552:T37ofllle GovernmenCCocle exceptS-from clisclosure"an e-mail aclclress of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body," unless the member ofthe public consents to its release or the e-mail
address is ofa type specificallyexcluded.by subsection (c). See id. § 552.137(a}-(c). The

.. .____e-lllaiLaddresses withinthe remaining informationarenotofa t)'pespecifically excluded_by__
section 552.137(c). We havemarked the e-mail addresses that the department must withhold
under section 552.137 ofthe Government Code, unless the owners of the e-mail addresses
have affirmatively consented to their disclosure.

In summary, the department must withhold the information we have marked under section
552.101 ofthe Government Code in conjunction with common-law privacy. The department
may withhold the letter we have marked under section 552.107 of the Government Code.

------ -- -- -----Thedepartment-may-withholdtheinformationweha\'e-marked-under-section.552.11Lof
the Government Code. The e-mail addresses we have marked must be withheld under
section 552.137 of the Government Code. The remaining information must be released.

. -- -This-letfer rillingisliriliied lathe particular infonnationat issuein this iequesfand limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

i

This ruling triggers important deadlines regarding the rights and responsibilities of the i
governmental body and ofthe requestor. For more information concerning those rights and I
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,

. or call the Office of the Attorney General's Open Government Hotline, toll free, I

____________aL(K7_1)~6JJ_-_6BJ.2.._QuestionLc_oncerning_the_allo.w.ahle_chargeL[QLPf.Oxiding-publiG..-------------l
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

O.(JL~..!
Christina Alvarado
Assistant Attorney General
Open Records Division

CA/rl
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Ref: ID# 342395

Ene. Submitted documents

-----------~---cc:--Requestor-------------- --------- - -------- -- --- ---
\YiIo enclosures) -------------~

---------------'

- -- --I


