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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT
May 27, 2009

Mr. David M. Swope
Assistant County Attorney
Harris County .

1019 Congress, 15" Floor
Houston, Texas 77003-1700

OR2009-07156

Dear Mr. Swope:

You ask whether certain information is subject fo required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 344289 (C. A. File No. 09GEN0409).

The Harris County Constable Precinct 7 (the “constable”) received a request for the complete
personnel file of a named individual. You claim that portions of the submitted information
are excepted from disclosure under sections 552.101, 552.108, 552.1175, 552.130, -
and 552.147 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make .
confidential. Chapter 560 of the Government Code provides that a governmental body may
not release fingerprint information except in certain limited circumstances. See id.
§§560.001 (defining “biometric identifier” to include fingerprints), .002 (prescribing manner
in which biometric identifiers must be maintained and circumstances in which they can be
released), .003 (providing that biometric identifiers in possession of governmental body are
exempt from disclosure under Act). You do not inform us, and the submitted information
does not indicate, that section 560.002 permits the disclosure of the fingerprint information
atissue. Therefore, the constable must withhold the fingerprint information we have marked -
under section 552.101 in conjunction with section 560.003 of the Government Code.

Section 552.101 also encompasses confidential criminal history record information (“CHRI™)
generated by the National Crime Information Center or by the Texas Crime Information
Center. Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI
that states obtain from the federal government or other states. Open Records Decision
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No. 565 (1990). The federal regulations allow-each state to follow its individual law with
respect to CHRI it generates. Id. Section 411.083 of the Government Code deems
confidential CHRI that the Department of Public Safety (“DPS”) maintains, except that the
DPS may disseminate this information as provided in chapter 411, subchapter F of the

Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) -

authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may

not release CHRI except to another criminal justice agency for a criminal justice purpose. Id. -

§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090 - .127.
. Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. However, information relating to routine traffic violations

is not excepted from release under section 552.101 of the Government Code on this basis.

Cf.id. § 411.082(2)(B). Uponreview, we find that the information we have marked consists
of CHRI, and must be withheld under section 552.101 of the Government Code in
conjunction with chapter 411 of the Government Code. .

Additionally, section 552.101 encompasses information protected by section 6103(a} of
title 26 of the United States Code. This office has held that section 6103(a) of title 26 of the
United States Code renders tax return information confidential. Attorney General Opinion

- H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 forms). -

Section 6103(b) defines the term “return information” as a taxpayer’s “identity, the nature,
source, or amount of income.” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have
construed the term “return information” expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer’s liability under title 26 of the United
States Code. See Mallasv. Kolak, 721 F. Supp. 748,754 (M.D.N.C. 1989), aff’d in part, 993

F.2d 1111 (4th Cir. 1993). Consequently, the constable must withhold the submitted W-4
forms, which we have marked, pursuant to section 552.101 of the Government Code in

conjunction W1th section 6103(a) of title 26 of the United States Code.

Section 5 52.10-1 also encompasses section 1324a of title 8 of the United States Code, which
provides that an Employment Eligibility Verification Form I-9 “may not be used for purposes
“other than for enforcement of this chapter” and for enforcement of other federal statutes
governing crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R.
§ 274a.2(b)(4). Release of the submitted I-9 forms under the Act would be “for purposes

other than for enforcement” of the referenced federal statutes. Accordingly, we find that the

submitted I-9 forms, which we have marked, are confidential under section 552.101 of the
Government Code, and may only be released in compliance with the federal laws and
regulations governing the employment verification system.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if (1) the information contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person, and
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(2) the information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. 540 S.W.2d at 683. Information also excepted from required
public disclosure under common-law privacy includes some kinds of medical information
or information indicating disabilities or specific illnesses. See Open Records Decision
Nos. .470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). Further, this office has
found that personal financial information not relating to a financial transaction between an
individual and a governmental body is excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 600 (1992) (finding personal
financial information to include choice of particular insurance carrier), 545 (1990), 523
(1989) (common-law privacy protects credit reports, financial statements, and other personal -
financial information). Additionally, this office has determined that a compilation of a
private individual’s criminal history is highly embarrassing information, the publication of
which would be highly objectionable to a reasonable person, and is generally not of
legitimate concern to the public. Cf. United States Dep 't of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual’s privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled summary of information and noted .
that individual'has significant privacy interest in compilation of one’s criminal history). We
find that the portions of the submitted information we have marked are intimate, or
embarrassing and of no legitimate public concern. Accordingly, the constable must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with common-law privacy.

Next, section 552.108(a) excepts from disclosure “[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of
crime . . . if release of the information would interfere with the detection, investigation, or
prosecution of crime.” Gov’t Code § 552.108(a)(1). A governmental body claiming
section 552.108(a)(1) must reasonably explain how and why the release of the requested
information would interfere with law enforcement. -See id. § 552.301(e)(1)(A); see also Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). The information you seek to withhold under
~ section 552.108 relates to an ongoing internal affairs investigation. Section 552.108 is
generally not applicable to information relating to an administrative investigation that did not
result in a criminal investigation or prosecution. See Morales v. Ellen, 840 S'W.2d 519,
525-26 (Tex. Civ. App.—El Paso 1992, writ denied) (statutory predecessor to section
552.108 not applicable to internal investigation that did not result in criminal investigation
or prosecution); see also Open Records Decision No. 350 at 3-4 (1982). However, in this
instance, you have provided an affidavit from the Harris County Constable of Precinct 7
attesting to the fact that the internal investigation could lead to potential criminal charges,
and requesting that the information at issue be withheld. Based on this representation and
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our review, we conclude that releasing the information you have marked “IAD” would
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14" Dist.] 1975),
writ ref’d n.r.e. per curium, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement
1nterests that are present in active cases).

However, basic information about an arrested person, an arrest, or a crime is not excepted .
from disclosure under section 552.108. Gov’t Code § 552.108(c). Such basic information
refers to the information held to be public in Houston Chronicle. Houston Chronicle, 531
S.W.2d 177; see also Open Records Decision No. 127 (1976) (summarizing types of
information made public by Houston Chronicle). Therefore, with the exception of basic
information, the constable may withhold the information you have marked “IAD”.

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, and social security number of a peace officer, as well as information -
that reveals whether the peace officer has family members, regardless of whether the
peace officer complies with sections 552.024 or 552.1175 of the Government Code.'
Section 552.117(a)(2) adopts the definition of peace officer found at article 2.12 of the Code
of Criminal Procedure. Thus, the constable must withhold the information we have marked
under section 552.117(a)(2).

Next, section 552.1175 of the Government Code provides in part
(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of
Cr1m1na1 Procedure

(b) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter ifthe individual to whom the
information relates:

(1) chooses to restrict public access to the information; and
“(2) notifies the governmental body of the individual’s choice

.on a form provided by the governmental body, accompanied
by evidence of the individual’s status.

"The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily nof raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).




Mr. David M. Swope - Page 5

Gov’t Code § 552.1175(a), (b). We note that section 552.1175 of the Government Code is
applicable to a peace officer’s cellular telephone number only if the cellular telephone service
is paid for by the officer with his or her own funds. See Open Records Decision No. 670 at 6
(2001). In this instance, it is unclear whether the cellular telephone service for the number
at issue was paid for by the peace officer for his personal use or by the employing
governmental body for official use. We have marked information in the submitted
documents that may be subject to section 552.1175. To the extent this information pertains
to a currently licensed peace officer who elects to restrict access to this information in
accordance with section 552.1175(b), it must be withheld; however, if the service for the
listed cellular telephone number was paid for by the subject individual’s employer, the
cellular telephone number may not be withheld under section 552.1175(b).

Next, section 552.130 of the Government Code excepts from disclosure information relating
to a Texas motor vehicle driver’s license and registration information. Gov’t Code
§ 552.130. Accordingly, the constable must withhold the Texas driver’s license and

registration information we have marked under section 552.130 of the Government Code.

Finally, section 552.137 states that “an e-mail address of a member of the public that is
provided for the purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under [the Act],” unless the owner of the e-mail
address has affirmatively consented to its public disclosure. Gov’t Code § 552.137(a)-(b).
The types of e-mail addresses listed in section 552.137(c) may not be withheld under this
exception. See id. § 552.137(c). We have marked the e-mail address that the constable must .
withhold under section 552.137 of the Government Code, unless the owner of the e-mail
address affirmatively consented to its disclosure.

In summary, (1) the constable must withhold the fingerprint information we have marked
under section 552.101 in conjunction with section 560.003 of the Government Code; (2) The
constable must withhold the CHRI we have matked under section 552.101 of the
Government Code in conjunction with chapter 411 of the Government Code; (3) the
constable must withhold the submitted W-4 forms we have marked under section 552.101 °
of the Government Code in conjunction with section 6103(a) of title 26 of the United States
Code; (4) the constable must withhold the I-9 forms we have marked under section 552.101
of the Government Code in conjunction with section 1324a of title 8 of the United States
Code; (5) the constable must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy; (6) with
the exception of basic information, the constable may withhold the information you have
marked “IAD”; (6) the constable must withhold the information we have marked under
section 552.117(a)(2) of the Government Code; (7) to the extent the information we have
marked pertains to a currently licensed peace officer who elects to restrict access to this
information in accordance with section 552.1175(b), it must be withheld; however, if the
service for the listed cellular telephone number was paid for by the subject individual’s
employer, the cellular telephone number may not be withheld under section 552.1175(b);
(8) the constable must withhold the Texas driver’s license and registration information we
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have marked under section 552.130 of the Government Code; (9) the constable must .
withhold the e-mail address we have marked under section 552.137 of the Government Code, -
unless the owner of the e-mail address affirmatively consented to its disclosure. The
remaining information must be released to the requestor.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

~ This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at_http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Chris;copher D. Sterner
Assistant Attorney General
Open Records Division
CDSA/eeg

Ref: ID# 344289

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note that the information that must be released contains social security numbers. Section
552.147(b) of the Government Code authorizes a governmental body to redact a living person’s social security
number from public release without the necessity of requesting a decision from this office under the Act.




