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Mr. Mark G. Mann
Assistant City Attorney
City of Garland
P.O. Box 469002
Garland, Texas 75046-9002 .

0R2009-07179

Dear Mr. Mann:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 344339 (GCA09-01213 and GCA09-0255).

The Garland Police Department (the "department") received two requests for information.
The first requestor seeks inddent report numbers 2009R005832 and 2009R005833, and the
second requestor seeks incident report number 2009R005832. You claim the submitted
information is excepted :from disclosure under sections 552.101 and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted infonnation.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or by judicial decision." Gov't Code § 552.101.
Section 552.101 encompasses infonnation made confidential by other statutes, such as
section 261.201 of the Family Code, which provides as follows:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with [the Family Code] .and applicable federal or state
law or under rules adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under
[chapter 261 of the Family Code] and the identity of the person
making the report; and

(2) except as otherwise provided in this section, the files, repOlis,
records, communications, and working papers used or developed in
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an investigation under [chapter 261 of the Family Code] or III

providing services as a result of an investigation.

Fam. Code § 261.201 (a). Upon review, we agree incidentreportnumber2009R005832 was
used or developed by the department in an investigation ofalleged or suspected child abuse.
See id. §§ 261.001(1) (defining "abuse" for the purposes ofchapter261 oftheFamily Code);
see also id. § 101.003(a) (defining "child" for purposes of this section as person under 18
years of age who is not and has not been married or who has not had the, disabilities of
minority removed for general purposes). You' do not indicate the department has adopted a
rule that governs the release ofthis type ofinformation. Therefore, we assume that no such
regulation exists. Given that assumption, incident report number 2009R005832 is
confidential pursuant to section 261.201 of the Family Code. See Open Records Decision
No. 440 at 2 (1986) (predecessor statute). Accordingly, the department must withhold
incident report number 2009R005832 in its entirety from disclosure under section 552.101
of the Government Code as information made confidential by law.!
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Section 552.108 ofthe Government Code excepts from disclosure "[i]nformation held by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release ofthe information would interfere with the detection,
investigatio,n, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A governmental
body must reasonably explain how and why section 552.108 is applicable to the information
atissue. See id. § 552.301 (e)(1)(A); ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). Youhave
outlined in red the information in incident report number 2009R005833the department seeks
to withhold under section 552.1 08(a)(I), and you state the marked information is related to a
pending criminal investigation. Based on your representations, we conclude that
the department may withhold the information outlined in red in incident report
number 2009R005833 pursuant to 552.108(a)(1) of the Government Code. See Houston
Chronicle Publ'g Co. v. City ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th
Dist.] 1975), writref'd n.r.e.per curiam, 536S.W.2d 559 (Tex. 1976) (court delineates law
enforcement interests that are present in active cases).

Next, we note a portion of the remaining information in inciden~ report number
2009R005833 is protected by common-law privacy. Section 552:101 of the Government
Code also encompasses the doctrine ofcommon-law privacy. Common-law privacyprotects
information that (I) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to
the public. See Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976), cert. denied, 430 U.S. 931 (1977). To demonstrate the applicability of
common-law privacy, both prongs of this test must be demonstrated. Id. at 681-82. The
types of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or

1We note that ifthe Texas Department ofFamily andProtective Services has created a file on this case,
then the child's parent(s) may have the statutory right to review the file. See Fam. Code § 261.201(g).
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physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. fa.. at 683. This office has also

.found that common-law privacy applies to certain infonnation regardingjuvenile offenders.
See Open Records Decision No. 384 (1983); cf Fam. Code § 58.007. Upon review, we find
that the infonnation we have marked in incident report number 2009R005833 is highly
intimate or embarrassingandofno legitimate public interest. Accordingly, the department
must withhold this information under section 552.101 of the Government Code in
conjunction with common~law privacy.

In summary, the department must withhold incident report number 2009R005832 under
section 552.1 01 ofthe Government Code in conjunction with section 261.201 ofthe Family
Code. The department may' withhold the information outlined in red in incident report
number 2009R005833 pursuant to 552.108(a)(1) ofthe Government Code. The department
must withhold the information we have marked in incident report number 2009R005833
under section 552.101 ofthe Government Code in conjunction with common-law privacy.
The remainiI!KinfuJ!!!l!!!<m !!l:1.!~.tQ~ l:~l~~.~eQ~

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and t,;esponsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website athttp://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.
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AmyL.S. Shipp
Assistant Attorney General
Open Records Division
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