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June 5, 2009

Mr. Charles H. Weir
Assistant City Attorney

. City of San Antonio

P.O. Box 839966
San Antomo Texas 78283 3966

OR2009-07727

Dear Mr. Weir:

You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 345158.

The City of San Antonio (the “city”) received arequest for information related to a specified
case. You claim that the requested information is excepted from disclosure under
section 552.108 of the Government Code. We have cons1dered the exception you claim and
reviewed the submitted 1nformat10n

Initially, we note that a portion of the information related to the specified case appears to
have been obtained pursuant to a grand jury subpoena. This office has concluded that grand

the actual or constructive possession of a grand jury are not subject to disclosure under the

Act. See Open Records Decision No. 513 (1988). When an individual or entity acts at the -

direction of the grand jury as its agent, information prepared or collected by the agent is

within the grand jury’s constructive possession and is not subject to the Act. Id. at 3. -

Information that is not so held or maintained is subject to the Act and may be withheld only
if a specific exception to disclosure is applicable. Id. Thus, to the extent the information at

issue is in the 'custody of the city as an agent of the grand jury, it is not subject to disclosure

under the Act. Id. at 4. However, to the extent the information at issue is not in the custody
of the city as an agent of the grand jury, it is subject to disclosure under the Act. In that
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event, we address your argument for this information, as well as for the remaining submitted
information. '

Next, we note the information at issue contains a document filed with a court, which is

expressly public under section 552.022(2)(17) of the Government Code. Such information -

must be released unless it is expressly confidential under“other law.” You claim the ——

court-filed documents are excepted from disclosure under section 552.108 of the
Government Code. However, section 552.108 is a discretionary exception that protects a
governmental . body’s interests and is, therefore, not “other law” for purposes of
section 552.022(a)(17). See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions generally), 586 (1991) (governmental body may waive section 552.108).

Therefore, the city may not withhold the court-filed documents, which we have marked,

under section 552.108 of the Government Code.

Section 552.108 of the Government Code provides in pertinent part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
“investigation, or prosecution of crime;

Gov’t Code § 552.108(a). A governmental body claiming an exception to disclosure under -

section 552.108 must reasonably explain how and why this exception is applicable to the
information that the governmental body seeks to withhold. See id. § 552.301(e)(1)(A); Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You inform us the defendant in the case at issue

was convicted in 2004 and is eligible to file for federal habeas corpus relief. You further -
_state that his case is set before the United States District Court for the Western District of

Texas. However, we note that a habeas corpus proceeding is a civil proceeding. Therefore,
the city has not shown how release of the information at issue would interfere with the
detection, investigation, or prosecution.of a crime for purposes of section 552.108(a)(1).

-~ Thus; the--city—-may- not-withhold -any--of -the - submitted--information -under- -section - —-..

552.108(a)(1) of the Government que.

Section 552.101 of the Government Code excepts from disclosure information considered

to be confidential by law, either constitutional, statutory, or by judicial decision.”’ Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes. This
office has held that section 6103(a) of title 26 of the United States Code renders tax return

'"The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,

but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470

(1987).
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information confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open
Records Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the term “return
information” as “a taxpayer’s identity, the nature, source, or amount of income, payments,
tax withheld, deficiencies, overassessments or tax payments . . . or any other data, received
by, reco'rded by, prepared by, furnished to or collected by the Secretary [of the Internal

~ " Information Center or by the Texas Crime Information Center. CHRI means “information

h respect tc .or the determination of the existence, or—
possible existence, of liability . . . for any tax . penalty, . . ., or offense[.]” See 26 U.S.C.

§ 6103(b)(2)(A). Federal courts have construed the term “return information” expansively
to include any information gathered by the Internal Revenue Service regarding a taxpayer’s
liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4™ Cir. 1993). Consequently, the city must
withhold the W-4 form we have marked pursuant to section 552.101 of the Government
Code in conjunction with section 6103(a) of title 26 of the United States Code.

Section 552.101 also encompasses chapter 411 of the Government Code. Chapter 411 deems
confidential criminal history record information (“CHRI”) generated by the National Crime

collected about a person by a criminal justice agency that consists of identifiable descriptions

- and notations of arrests, detentions, indictments, informations, and other formal criminal .

charges and their dispositions.” Gov’t Code § 411.082(2). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or.other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it generates. Id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that the DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code §411.083.
Upon review, we determine you must withhold the CHRI we have marked under
section 552.101 of the Government Code in conjunction with federal law and chapter 411
of the Government Code.

Section 552.101 also encompasses section 411.153 of the Government Code, which
provrdes

(a) A DNA record stored in the DNA database is conﬁdentlal and is not
subject to disclosure under the public information law, Chapter 552.

(b) A person commits an offense if the person knowingly discloses to an
unauthorized recipient information in a DNA record or information related
to a DNA analysis of a sample collected under this subchapter.

(c) An offense under this section is a state jail felony.

(d) A violation under this section constitutes official misconduct.




Mr. Charles H. Weir - Page 4

Gov’t Code § 411.153. A “DNA record” means the results of a forensic DNA analysis
performed by a DNA laboratory. See id. § 411.141(6), (7). “Forensic analysis” is defined
as “amedical, chemical, toxicologic, ballistic, or other expert examination or test performed
on physical evidence, including DNA evidence, for the purpose of determining the
connection of the evidence to a criminal action.” See Crim. Proc. Code art. 38.35(4); see

also GOV"'t*Co*de*§*4*1*171*471*(*1’Ojf(provi’dingthaf"‘forensi'c*ana'lysi's&hasmeanin'g*assi'gned*b y

Crim. Proc. Code art. 38.35). A “DNA database” means “one or more databases that contain

forensic DNA records maintained by the director [DPS].” Gov’t Code § 411.141(5); see id.
§ 411.001(3). '

The director of DPS is required to establish certain procedures for DNA laboratories. See
id. §§ 411.144(a), .142(h) (requiring director to establish standards for DNA analysis).
Section 411.144 of the Government Code provides that a DNA laboratory conducting a
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G
and the rules adopted under subchapter G. See id. § 411.144(d); 37 T.A.C § 28.82(a). The
director of DPS has adopted rules that govern the regulation of forensic DNA laboratories

" inthis state. See37 T.A.C. §§28.81, .82 (describing minimum standards by which a forensic

DNA laboratory must abide); see also Gov’t Code § 411.147(b)

We note that some of the remaining submitted information, which we have marked, appears
to consist of DNA records and information relating to DNA analyses of samples collected

under subchapter G of chapter 411 of the Government Code. We assume that the -

information we have marked, which is contained in the records of a criminal investigation,
is the result of a forensic DNA analysis performed by a DNA laboratory in accordance with
DPS regulations. Given that assumption, we conclude that the city must withhold the
information we have marked in the remaining information under section 552.101 of the
Government Code in conjunction with section 411.153 of the Government Code.

_ Next, we note that some of the remaining submitted information contains polygraph

information. Section 552.101 also encompasses section 1703.306 of the Occupations Code,
which provides as follows:

- —(a)-A-polygraph-examiner, trainee,-or-employee-of a polygraph examiner, or —— ... .. ... _.

a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a'polygraph
examination to anothet person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee; :

(2) the person that requested the examination;
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(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process of law.

(b) The [Polygraph Examiners Bloard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

(¢) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

therefore, the c1ty must withhold the polygraph information we have marked under
section 552.101 of the Government Code in conjunction with section 1703.306 of the -
Occupations Code.

Section 552.101 also encompasses the Medical Practice Act (the “MPA”), subtitle B oftitle 3 -
of the Occupations Code. See id. § 151.001. Section 159.002 of the MPA provides, in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
pr1v11eged and may not be disclosed except as prov1ded by this chapter

(c) A person Who receives 1nformatlon from a conﬁdentlal communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the




—includesconfidential medical records, which we have marked. The marked medicalrecords
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supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Medical records must be released upon the patient’s signed, written consent,
provided the consent specifies (1) the information to be covered by the release, (2) reasons
or purposes for the release, and (3) the person to whom the information is to be released.
Occ. Code §§ 159.004, .005. Upon review, we note that some of the submitted information

may only be released in accordance with the MPA. ORD 598,

Section 552.101 also encompasses information protected by section 611.002(a) of the Health
and Safety Code, which reads as follows:

Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or

maintained by a professional, are confidential.

Health & Safety Code § 611.002. Section 611.001 defines a “professional” as (1) a persoh

" authorized to practice medicine, (2) a person licensed or certified by the state to diagnose,

evaluate or treat mental or emotional conditions or disorders, or (3) a person the patient
reasonably believes is authorized, licensed, or certified. See id. § 611.001(2).
Sections 611.004 and 611.0045 provide for access to mental health records only by certain
individuals. See Open Records Decision No. 565 (1990). These sections permit disclosure

of mental health records to a patient, a person authorized to act on the patient’s behalf, or a .

peréon who has the written consent of the patient. Health & Safety Code §§ 611.004, .0045.
Thus, the city may only release the mental health records we have marked in accordance w1th
sections 611.004 and 611.0045 of the Health and Safety Code.

_Section 552.10'1 also encompasses the doctrine of common-law privacy and excepts from

public disclosure private information about an individual if the information (1) contains

_ highly intimate or embarrassing facts, the publication of which would be highly objectionable
to a reasonable person and (2) is not of legitimate concern to the public. Indus. Found. v. "

Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be satisfied. Id.

Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. /d. at 683.
This office has also found the following types of information are excepted from required

public disclosure under common-law privacy: personal financial information not relating to

a financial transaction between an individual and a governmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990), 523 (1989) (individual’s mortgage payments, assets,
bills, and credit history); and some kinds of medical information or information indicating
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987), 455 (1987)
(information pertaining to prescription drugs, specific illnesses, operations and procedures,

- at-681-82.-The types-of -information- considered-intimate and-embarrassing by the Texas -
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and physical disabilities protected from disclosure). Upon review, we find that portions of
the remaining submitted information are highly intimate or embarrassing and of no legitimate
public interest. Thus, the city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. -

highly embarrassing information, the publication of which would be highly objectionable to

a reasonable person. Cf. U.S. Dep’t of Justice v. Reporters Comm. For Freedom of the '

Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
~ local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one’s criminal history). Furthermore, we find
that a compilation of a private citizen’s criminal history is generally not of legitimate concern
to the public. Uponreview, we find portions of the remaining submitted information contain

criminal history information that is protected by common-law privacy. Thus, the city must

withhold the criminal history information we have marked under sectlon 552.101 of the

“Government Code on that basis. .

Section 552.101 also encompasses constitutional privacy. Constitutional privacy consists
of two interrelated types of privacy: (1) the right to make certain kinds of decisions
independently and (2) an individual’s interest in avoiding disclosure of personal matters.
Open Records Decision No. 455 at 4 (1987). The first type protects an individual’s

autonomy within “zones of privacy,” which include matters related to marriage, procreation,

contraception, family relationships, and child rearing and education. Jd. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common-law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (citing Ramie v. City of
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). In Open Records Decision No. 430
(1985), our office determined that the list of inmate visitors is protected by constltutlonal

privacy because people have a First Amendment right to correspond with prisoners, and the |

release of that information would threaten that right. Similarly, in Open Records Decision

correspondence list is not sufficient to overcome the first amendment right of the inmate’s
correspondents-to maintain communication with him free of the threat of public exposure.”
We have marked information that the city must withhold under sectlon 552.101 in
conjunction W1th constitutional privacy.

Next, we note that a portion of the remaining submitted information relates to sex offenders

who are subject to registration under chapter 62 of the Code of Criminal Procedure.
Article 62.051 of the Code of Criminal Procedure requires a sex offender registrant to
provide the following information for the DPS sex offender registration database: the
person’s full name; each alias; date of birth; sex; race; height; weight; eye color; hair color;

N _mwNo.__ln8§_(_1._97.8),_our__o.fﬁce_found__that__‘ithe_publicism_r.ight _to-.obtain_an-.inmate’s_._ ..
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photograph, or if possible, an electronic image of the person; a complete set of fingerprints;
the type of offense the person was convicted of; the age of the victim; the date of conviction;
the punishment received; an indication as to whether the person is discharged, paroled, or
N released on juvenile probation, community supervision, or mandatory supervision; an
- “"'”ﬁmdmanon -ofeach-license;-as-defined-by-article-62:005(g), that-is-held-or-sought -by-the—
person; an indication as to whether the person is or will be employed, carrying on a vocation,

another state, and the name and address of that institution; and any other information
required by DPS. See Crim. Proc. Code art. 62.051(c). This information is public
| information with the exception of the person’s social security number, driver’s license
number, telephone number, all information required by DPS outside of the enumerated
categories of information, and any information that would identify the victim of the offense
for which the person is subject to registration. See id. art. 62.005(b). We have marked
information subject to article 62.005, and the city must withhold or release this information
in accordance with article 62.005(b).

social security number; driver’s license number; shoe size; home address; a recent color

or a student at a particular public or private institution of higher education in this state or .

Next, section 552.130 of the Government Code excepts from disclosure information relating
to a Texas motor vehicle driver’s license and registration information. Gov’t Code
§ 552.130. We note that the purpose of section 552.130 is to protect the privacy interests of
individuals. - Because the right of privacy lapses at death, Texas motor vehicle
record information that pertains to a deceased individual may not be withheld under
section 552.130. Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491
(Tex. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v. Belo Broadcasting Corp.,
472 F. Supp.-145, 146-47 (N.D. Tex. 1979) (“action for invasion of privacy can be
maintained only by a living individual whose privacy is invaded”) (quoting Restatement of
‘ Torts 2d); see also Attorney General Opinions JM-229 (1984); H-917 (1976); Open Records
i , Decision No. 272 at 1 (1981). The city must generally withhold the Texas driver’s license
1 ] } _and registration information we have marked, under section 552.130 of the Government
| ' Code. However, we note that some of the registration information at issue relates to a
. vehicle that appears to have been owned by an individual who is now deceased. Therefore, .
: any license plate number or vehicle identification number that pertains to a deceased

in the vehicle at issue. If no living person owns an interest in the vehicle at issue, then the
information in question is not excepted from disclosure and must be released.

Next, we note that the remaining submitted information is subject to section 552.136 of the
Government Code. Section 552.136 of the Government Code states that “[n]otwithstanding
any other provision of this chapter, a credit card, debit card, charge card, or access device
number that is collected, assembled, or maintained by or for a governmental body is
confidential.” Gov’t Code § 552.136. Upon review, we find that the account numbers and
insurance policy numbers in the remaining information are access device numbers for the

e e - —.individual must be withheld under section 552.130 only.if a living person owns_an interest. .
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purposes of section 552.136. Therefore, the city must withhold the account and insurance
policy numbers we marked under section 552.136 of the Government Code.

The remaining information contains e-mail addresses subject to section 552.137 of the
Government Code. Section 552.137 excepts from disclosure “an e-mail address of amember

- —— —— - ——of thepublic that is-providedfor-the-purpose-of-communicating-electronically with-a
' governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). See id. § 552.137(a)-(c). The
e-mail addresses at issue are not a type specifically excluded by section 552.137(c).
Accordingly, the city must withhold the e-mail addresses we have marked under
| section 552.137 of the Government Code, unless the owners of the e-mail addresses have
affirmatively consented to their disclosure.

In summary, the city must withhold (1) the W-4 form we have marked under section 552.101
of the Government Code in conjunction with section 6103(a) of title 26 of the United States
Code, (2) the CHRI we have marked under section 552.101 of the Government Code in -

‘we have marked under section 552.101 of the Government Code in conjunction with
section 411.153 of the Government Code, (4) the information we have marked under
section 552.101 of the Government Code in conjunction with section 1703.306 of the
Occupations Code, (5) the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy, (6) the information we have
marked under section 552.101 of the Government Code in conjunction with constitutional -
privacy, (7) the account and insurance policy numbers we have marked under
section 552.136 of the Government Code, and (8) the e-mail addresses we have marked
under section 552.137 of the Government Code, unless the owners of the e-mail addresses
have affirmatively consented to their disclosure. The city must also withhold the Texas
driver’s license information we have marked and the motor vehicle registration information
_we have marked, if a living individual has an interest in the vehicle, under section 552.130
of the Government Code. The city must withhold or release the marked medical records in
accordance with the MPA, the marked mental health records in accordance with .
sections 611.004 and 611.0045 of the Health and Safety Code, and the marked sex offender
- — — ———— —information-in-accordance-with.article-62.005(b).of the Code of Criminal Procedure.. The

- conjli_ncﬁon with federal law and 'c‘ha‘pte‘r’4"1’1*ofthe’GUVérnIri‘e’nt‘CO’de*(‘3‘)The*DN‘A"re'C'ords 77777777 -

remaining information must be released to the requestor.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

1; .
*; *We note that the information being released contains social security numbers. Section 552.147(b)
ofthe Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act.




Mr. Charles H. Weir - Page 10

. This ruling triggers important deadlines regarding the rights and responsibilities ‘of the -
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

informationunderthe Actmust be-directed-tothe Cost Rules Administrator-of the Officeof ——————— —
the Attorney General at (512) 475-2497. '

Tamara Wllcox

Assistant Attorney General
Open Records Division

Sincerely,

TWrleeg
Ref: ID# 345158
Enc. Submitted documénts

c: Requestor
(w/o enclosures)




