ATTORNEY GENERAL oF TExAS
GREG ABBOTT

June 5, 2009

Ms. Elaine Hengen

Senior Assistant City Attorney
City of El Paso

2 Civic Center Plaza, 9th Floor
El Paso, Texas 79901

OR2009-07729

Dear Ms. Hengen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 349686

The City of El Paso (the “city”) received a request for information pertaining to a named
district representative. You state you are releasing some of the requested information. You
also state that the city does not have information responsive to portions of the request.' You
claim that the submitted information is excepted from disclosure under sections 552.101,
552.117, and 552.147 of the Government Code. We have considered the exceptlons you
claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered -

to be confidential by law, either constitutional, statutory, or by Jud101a1 decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes.

Prior decisions of this office have held that section 6103(a) of title 26 of the United States |
- Code renders tax return information confidential. Attorney General OpinionH-1274 (1978) - -

(tax returns); 226 (1979) (W-2 forms). Section 6103(b) defines the term “return
information” as “a taxpayer’s identity, the nature, source, or amount of income, payments,

tax withheld, deficiencies, overassessments or tax payments... or any other data, received

by, recorded by, prepared by, furnished to, or collected by the Secretary [of the Internal
Revenue Service] with respect to areturn. .. orthe determination ofthe existence, or possible

'We note that the Act does not require a governmental body to release information that did not exist
when a request for information was received or to prepare new information in response to a request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ
dism’d); Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983)
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existence, of liability... for any tax,... penalty,... or offense [.]” See 26
U.S.C.§ 6103(b)(2)(A). " Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer’s liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d1111 (4th Cir. 1993). Therefore, the
city must withhold the submitted 1099 and W-2 forms pursuant to section 552.101 of the
Government Code in conjunction with federal law.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit'our website at http://www.oag.state.tx.us/open/index_orl.php, ',

or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,
‘VO\A%&%W\/&Q
Paige Savoie -
Assistant Attorney General
Open Records Division
PS/eeg -
Ref: ID# 349486
" Enc¢.” "Submitted documents "

cc: Requestor
(w/o enclosures)

2As our ruling is dispositive, we need not address your remaining arguments against disclosure.




