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________neaLMr.Meit1er: ~ " ~ I

You ask whether certaininfom1ation is subject to required public disclosure under the
Public Infoffi1ationAct (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned-ID# 345836 (TEAPIR# 10999).

The Texas Education Agency (the "agency") received a request for any and all infonnation
directly or indirectly related to a specified case. You state that a portion of the responsive
infOlmation will be released to the requestor. You state the agency is redacting some
infonnation pursuant to the Family Educational Rights and Privacy Act ("FERPA"), 20

·-lTs~c.-§1232(gfl-Yau clmln that-the submitted infom1ation is excep-tea-from dlscfo-sure­
under section 552. i 07 of the Government Code and privileged under Texas Rule of Civil

-I'-roGedure-1-92.$.-We-haveconsidered-theexceptions-you-claim-and-rev::iewed-thesubmitted----­
representative sample of infonnation.2

IWe note that our office is prohibited from reviewing education records to detennine whether
appropriate redactions under FERPA have been made; therefore, we will not address the applicability of
FERPA to any of the submitted infonnation.

2We assume the "representative sample" of records submitted to this office is truly representative of
the requested records as a whole. See Open Records DecisionNos. 499 (1988),497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of infonnation than that submitted to this office.
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You state that a portion of the submitted infonnation consists ofa completed investigation,
which is subject to section 552.022(a)(1) of the Government Code. This section provides
for the required public disclosure of"a completed report, audit, evaluation, or investigation
madeof, for, or by a governmental body," unless the infonnation is expressly confidential

--~uITderoth-ertaworexceptedi'rom-disdosure-undersection-552-:-l-08-oftheGovernment-Gode-.----~­

Gov't Code § 552.022(a)(I). A completed investigation must be released under
section 552.022(a)(l), unless the infonnation is excepted from disclosure under
section 552.1 08 or expressly confiden~ialunder "other law." The Texas Supreme Court held
that "[t]he Texas Rules of Civil Procedure and Texas Rules of Evidence are 'other law'
within the meaning of section 552.022." In re City of Georgetown, S.W.3d 328, 336
(Tex. 2001). Therefore, we will consider your arguments under rule 192.5 for the
infonnation that is subject to section 552.022(a)(I).

Rule 192.5 of the Texas Rules of Civil Procedure encompasses the attorney work product
privilege. For purposes of section 552.022 of the Government Code, infonnation is

-,--------,---,--------c---,-o-nfiaentiaI under ruleT92-:-5 onlYfOllie extent tllafllie infonnafion implIcates tlIe core work,--------------c
product aspect ofthe work product privilege. See Open Recorcis Decision No. 677 at 9-10
(2002). Rule 192.5 defines core work product as the work product of an attorney or an
attorney's representative, developed in anticipation oflitigation or for trial, that contains the

--- mental-impressions,-opinions,-conclusions,-orJegaLtheories-o£the_attomey_orthe_attQrney~s

representative. See TEX. R:CIV.P.192.5(a), {b)(l}. -Accordingly; in b!der to withhold
attorney core work product from disclosure under rule 192.5, a governmental body must
demonstrate that the material was (1) created for trial or in anticipation oflitigation and (2)
consists ofthe mental impressions,-opinions; conclusions, orlegaltheories ofan attorneyor
an attorney's representative. Id.

The first prong of the work product test, which requires a governmental body to show that
the infonnation at issue was created in anticipation of litigation, has two parts. ,A

_ _ gQyernmental bogY1!lusld~ll1onstrateJll~UD_~!"eaSO!1ilble p~rso_n_wouldjIave c0.!1..~."l.l.cl.t:~ _
from the totality of the circumstances surrounding the investigation that there was a
substantial chance that litigation would ensue, and (2) the party resisting discovery believed

----- -- ------ ----in-good-faith-that-there-was-a-substantial-ehanee-that-litigation-would-ensue-and-conducted--------------
I

the investigation for the purpose of preparing for such litigation. See Nat'l Tank v.
- Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" oflitigation does not

mean .a statistical probability, but rather "that litigation is more than mere~y an abstract
possibility or unwarranted fear." Id. at 204. The second part of the work product test
requires the goverrtmental body to show that the materials at issue contain the mental

. impressions, opinions, conclusions, or legal theories of an attorney's or an attorney's
representative. See TEX; R. CIV. P. 192.5(b)(1). A document containing core work product



infonnation that meets both parts of the work product test is confidential under rule 192.5,
provided that the infonnation does not fall within the scope ofthe exceptions to the privilege
enumerated in rule 192.5(c). See Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, .
427 (Tex. App.-Houston [14th Dist.] 1993, no writ).

---- -~ ----Furth:ennure;-ir-a~requestorseeks-a-governmental-body'-s-entire-litigation-file-and-the-----~­
governmental body seeks to withhold the entire file, the governmental body may assert that
the file is excepted from disclosure in its entirety because such a request implicates the core
work product aspect of the privilege..See ORD 677 at 5-6. Thus, in such a situation, if the
governmental body demonstrates that the file was created in anticipation of litigation, this
office will presume that the entire file is within the scope of the privilege. Open Records
Decision No. 647 at 5 (1996) (citing Nat 'I Union Fire Ins. Co. v. Valdez, 863 S.W.2d 458,
461 (Tex. 1993)) (organization of attorney's litigation file necessarily reflects attorney's
thought processes); see also Curry v. Walker, 873 S.W.2d 379,380 (Tex. 1994) (holding that
"the decision as to what to include in [the file] necessarily reveals the attorney's thought
processes concerning the prosecution or defense of the case").

You infonn us the agency regulates and oversees.all aspects ofthe certification, continuing
education, and enforcement of standards ofconduct for certified educators in Texas public
schools under the authority of chapter 21 .of the Education Code. Se~ Educ. Code

---------§§-21.03J.(a),-2LOAL-You-further_explain-the_agenc)ditigates_enforcemenLpro_ceedings _
lifidettheAdttlifii,strative Prbcedure Aet(the"APA"), chapter 2001 ofthe GovernmentCode,
and rules adopted by the agency under subchapter B of chapter 21 of the Education Code.
See id. § 21.041 (b)(7); 19 T.A.C. § 249.3 et seq. You represent to this office the requested
infonnation encompasses the agency's entire litigation file with regard to its investigation
ofthe named educator at issue. You explain the file was created by attorneys, staff, and other
representatives of the agency in anticipation of litigation. Cf Open Records Decision
No. 588 (1991) (contested case under APA constitutes litigation for purposes of statutory
predecessor to section 552.103). Based on your representations, we conclude the agencymay

_______~ithho!d t~i1!fol'1!111tion YO!lJ.!ave mar~~d as_att~f!!e:y_~orkp!g.sil.l.()t~nd~~_fl.lI~J~~.?_()[Q1~~
Texas Rules of Civil Procedure.

¥0uassert-thattheremaining-infonnation-isexGepted-from-disGlosureunder-section-552.-l-0'7-- -­
ofthe Government Code. Section 552.107(1) ofthe Government Code protects infonnation
coming within the attorney-client privilege. When asserting the attorney-client privilege, a
governmental body has the burden of providing the necessary facts to demonstrate the
elements of the privilege in order to withhold the infonnation at issue. See Open Records
Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that the
infonnation constitutes or documents a communication. !d. at 7. Second, the
communication must have been made "for the purpose of facilitating the rendition of
professional legal services" to the client governmental body. See TEX. R. EVID. 503(b)(1).
The privilege does not apply when an attorney or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client .



governmental body. See In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.-Texarkana 1999, mig. proceeding) (attorney-client privilege does not applyifattorney
acting in a capacity other than that of attorney). Governmental attorneys often act in
capacities other than that ofprofessional legal counsel, such as administrators, investigators,
or managers. Thus, the mere fact that a communication involves an attorney for the

---~ -~ ~---government-does---not-demonstrate-this-element-.-'Fhird,the-privilege-applies-only-to----~---~
communications between or among clients, client representatives, lawyers, and lawyer
representatives. See TEX. R. EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus, a governmental
body must infonn this office ofthe identities and capacities ofthe individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id.503(b)(1), meaning it was "not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
of the communication." Id. 503(a)(5). Whether a communication meets this definition
depends on the intent ofthe parties involved at the time the information was communicated.
See Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no writ).

-------'IVIoreover, Because me client may elect to waive tue privi1ege at any time, a governmental------­
body must explain that the confidentiality of a communication has been maintained.
Section 552.107(1) generally excepts an entire communication that is demonstrated to be
protected by the attorney-clientprivilege unless otherwise waived bythe governmental body.
See_Huie_v-.JJeShazo,-922_S.W.2d__nO,.923_(Tex..J996.)_(prhrilege_extends_to_.entire _
communication, including facts contained therein).

You explain that the remaining information constitutes confidential communications between
the agency'slegalstaffandagencystaff ¥ou also assert the communications were made in
confidence and in furtherance of the rendition of professional legal services, and that the
communications have remained confidential. Based on our review of your representations
and the submitted information, we find that you have demonstrated the applicability of the
attorney-client privilege to the submitted infonnation. Accordingly, we conclude the agency

_ _t~~e~i!!ili~!4_t"t1!E~tp~i!1i~Ki11.f()qnati()!lP_ll:l"SUCl.11.U~_~5l~ti~n_?-~~·LQ?_()f!~~_g~-v:e~~l1!. I

--- ~- - ------In-summary,-the-agency-may-withhold-the-infonnation-you-have-marked-under-Texas-Rule
of Civil Procedure 192.5. The agency may withhold the remaining information under
section 552.107 of the Government Code.

- This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,

----._----_.._------------------------------------------------,-
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or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.
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