
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 15, 2009

Mr. Dan Meador
Assistant General Counsel
Texas Department of State Health Services
P.O. Box 149347
Austin, Texas 78714-9347

0R2009-08227

Dear Mr. Meador:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 345927 (DSHS File No. 014895-2009).

The Texas Department of State Health Services (the "department") received a request for
information pertaining to two complaints. You state you are releasing some ofthe requested
information. You claim that portions of the submitted infonnation are excepted from
disclosure under sections 552.101, 552.108, 552.130, 552.137, and 552.147 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or byjudicial decision." Gov'tCode § 552.101. This section
encompasses information protected by other statutes. Criminal history record infohnation
("CHRI") generated by the National Crime Information Center or by the Texas Crime
Information Center is confidential. Title 28, part 20 of the Code of Federal Regulations
governs the release of CHRI that states obtain from the federal government or other states.
Open Records Decision No. 565 (1990). The federal regulations allow each state to follow
its individual law with respect to CHRI it generates. Id. Section 411.083 ofthe Government
Code deems confidential CHRI that the Department of Public Safety ("DPS") maintains,
except that DPS may disseminate this infonnation as provided in chapter 411, subchapter F
of the Government Code. See Gov't Code § 411.083.
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Section 411.122 ofthe Government Code authorizes the department's professional licensing
boards to obtain CHRI from DPS; however, the department may not release CHRI except as
provided by chapter 411. See id. §§ 411.083, .084, .122. Thus, any CHRI generated by the
federal government or another state may not be made available to the requestor except in
accordance with federal regulations. See ORD 565. Furthermore, any CHRI obtained from
DPS or any other criminal justice agency must be withheld tmder section 552.101 of the
Government Code in conjunction with Chapter 411 ofthe Government Code. However, upon
review, we find that no portion of the submitted information consists of CHRI for the
purposes of chapter 411. Therefore, no portion of the submitted information may be
withheld under section 552.101 on this basis.

Section 552.101 also encompasses chapter 560 ofthe Government Code, whichprovides that
a governmental body may not release the biometric identifiers ofan individual except in
certain limited circumstances. See Gov't Code §§ 560.001 (defining ''biometric
identifier"), 560.002 (prescribing the manner in which biometric identifiers must be
maintained and circumstances in which they can be released), 560.003 (biometric identifiers
in possession ofgovernmental body exempt from disclosure under the Act). You state that
the submitted information contains biometric identifiers. Upon review, however, we find
that the submitted information does not contain any biometric identifiers. Therefore, the
department may not withhold any ofthe submitted information under section 552.101 ofthe
Government Code in conjun~tion with section 560.003 ofthe Government Code.

Section 552.101 also encompasses information protected by the informer's privilege, which
has long been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935,937 (Tex.
Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). The
informer's privilege protects from disclosure the identities ofpersons who report activities
over which the governmental bodyhas criminal or quasi-criminal law-enforcement authority,
provided-that the subject of the information does not already know the informer's identity.
Open Records Decision Nos. 515 at 3 (1988),208 at 1-2 (1978). The informer's privilege
protects the identities of individuals who report violations ofstatutes to the police or similar
law-enforcement agencies, as well as those who report violations of statutes with civil or
criminal penalties to "administrative officials having a duty of inspection or of law
enforcement within their particular spheres." Open Records Decision No. 279 at 2 (1981);
see Wigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961). The report must be of
a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2
(1990),515 at 4-5 (1988).

You seek to withhold the identities of two individuals in the submitted information. You
assert .that the information you have marked contains identifying information of
complainants who reported possible violations of 25 Tex. Admin. Cod~

sections 140.305(a)(I) and (2), which provide for penalties including revocation of the
offender's license and a fine of up to $1000, and that these complaints were made to the
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department, which was charged with enforcing the provisions of chapter 141. Having
examined these provisions, your arguments, and the documents at issue, we conclude that
the department may withhold the identifying infonnation ofthe complainant which we have
marked under section 552.101 in conjunction with the infonner's privilege. We note,
however, the other individual you have marked is a peace officer. We note that the purpose
of the infonner's privilege is to encourage "citizens" to report wrongful behavior to the
appropriate officials. See Roviaro v. United States, 353 U.S. 53, 59 (1957). The privilege
is not intended to protect the identities ofpublic officials who have a duty to report violations
ofthe law. Because a public employee acts within the scope ofhis employment when filing
a complaint, the infonner's privilege does not protect the public employee's identity. Cf
United States v. St. Regis Paper Co., 328 F.Supp. 660, 665 (W.D. Wis. 1971) (concluding
that public officer may not claim infonner's reward for service it is his or her official duty
to perfonn). Therefore, because this individual was acting within the scope of his
employment when forwarding the complaint at issue, the infonner's privilege is not
applicable to this infonnation. Accordingly, no pOliion ofthe remaining infonnation maybe
withheld on the basis of section 552.101 and the infonner's privilege.

You claim a portion of the remaining infonnation is excepted' from disclosure under
section 552.108 of the Government Code. Section 552.l08(a) excepts from disclosure
"[i]nfonnation held by a law enforcement agency or prosecutor that deals with the detection,

. investigation, or prosecution of crime ... if: (1) release of the infonnation would interfere
with the detection, investigation, or prosecution ofcrime." Gov't Code § 552.1 08(a)(1). A
governmental body claiming section 552.108 must reasonably explain how and why the
release of the requested infonnation would interfere with law enforcement. See id.
§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
Section 552.108 maybe invoked bythe proper custodian ofinfonnation relating to a pending
investigation orprosecution ofcriminal conduct. See Open Records Decision No.474 at 4-5
(1987). Where a non-law enforcement agency has custody of infonnation that would
otherwise qualify for exception under section 552.108 as infonnation relating to the pending
case ofa law enforcement agency, the custodian ofthe records may withhold the infonnation .
ifit provides this office with a demonstration that the infonnation relates to the pending case
and a representation from the law enforcement agency that it wishes to have the infonnation
withheld. You state, and provide documentation showing, the Dallas Police Department
obj ects to release ofthe infonnation you have marked because it relates to a pending criminal
case. Based on this representation, we conclude the release of the infonnation you have
marked would interfere with the detection, investigation, or prosecution of crime. See
Houston Chronicle pUbl'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.-Houston [14th Dist.] 1975), writ ref'd n.r.e., 536 S.W.2d 559 (Tex. 1976) (per
curiam) (court delineates law enforcement interests that are present in active cases). Thus,
we agree that the infonnation you have marked is subject to section 552.108(a)(1).

We note, however, that section 552.108 does not except from disclosure "basic infonnation
about an arrested person, an arrest, or a crime." Gov't Code § 552.108(c).
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Section 552.108(c) refers to the basic front-page infonnation held to be public in Houston
Chronicle. See 531 S.W.2d at 186-7. We note that you have marked the entire narrative
portion ofthe submitted report as infonnation you seek to withhold under section 552.108.
However, the remaining portion of the report does not contain infonnation sufficient to
satisfy the requirement that a "detailed description of the offense" be released. Therefore,
we detennine that the department must release a sufficient portion of the narrative section
ofthe submitted report to encompass a detailed description ofthe offense. Accordingly, with
the exception of a detailed description of the offense, the department may withhold the
infonnation you have marked under section 552.108(a)(1) of the Government Code.

Section 552.130 ofthe Government Code excepts from disclosure infonnation that "relates
to ... a motor vehicle operator's or driver's license or pennit issued by an agency ofthis.
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§ 552.130. We note that some of the infOlmation you have marked under section 552.130
does not constitute Texas motor vehicle record infonnation for the purposes of
section 552.130. This infonnation, which we have marked for release, may not be withheld
under section 552.130. Accordingly, the department must withhold the marked Texas motor
vehicle record infonnation, except where we have marked forrelease, under section 552.130
of the Government Code.

You next raise section 552.137 of the Government Code. Section 552.137 excepts from
disclosure "an e-mail address of a member ofthe public that is provided for the purpose of
communicating electronically with a governmental body," unless the member ofthe public
consents to its release or the e-mail address is of a type specifically excluded by subsection
(c). Seeid. § 552. 137(a)-(c). We note, however, the submittedinfonnation does not contain
e-mail addresses. Therefore, no portion ofthe submitted infonnation maybe withheld under
section 552.137.

Finally, you have marked some of the remaining infonnation under section 552.147 of the
Government Code, which provides that "[t]he social security number of a living person is
excepted from" required public disclosure under the Act. Id. § 552.147. We agree that the
department may withhold the infonnation you have marked under section 552.147. 1

In summary, the department may withhold the infonnation we have marked under
section 552.101 ofthe Government Code in conjunction with the infonner's privilege. With
the exception of a detailed description of the offense, the department' may withhold the
infonnation you have marked under section 552.108(a)(1) of the Government Code. The
department must withhold the marked Texas motor vehicle record infonnation, exceptwhere
we have marked for release, under section 552.130 of the Government Code. The

1 We note that section 552.147(b) ofthe Government Code authorizes a governmental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision from
this office under the Act.
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department may withhold the information you have marked under section 552.147 of the
Government Code. The remaining information must be released.·

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under theAct must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

~
Chris Schulz
Assistant Attorney General
Open Records Division

CS/cc

Ref: ID# 345927

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


