ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 22, 2009

Mr. Miguel A. Saldafia

Walsh, Anderson, Brown, Aldridge & Gallegos, P.C.
Attorneys at Law

103 East Price Road, Suite A

Brownsville, Texas 78521

OR2009-08496

Dear Mr, Saldafia:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”) chapter 552 of the Government Code. Your request was

assigned ID# 346571.

The Brownsville Independent School District (the “district”) received a request for e-mails,
letters, notices of warning, and employee evaluations for a named district employee from.
date of hire to March 30, 2009. You claim that the submitted information is excepted from
disclosure under sections 552.101, 552.102, and 552.1110f the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code
§ 552.101. Section 552.101 encompasses information protected by other statutes, including
section 21.355 of the Education Code. You state that the submitted personnel records
contain information that is evaluative of the performance of the employee at issue. Thus, we .
understand youto contend that the information is confidential under section 21.355 of the

'To the extent that the submitted information is a representative sample, we assume that the sample
ofrecords submitted to this office is truly representative of the requested records as a whole. See Open Records
Decision Nos. 499 (1988), 497 (1988). This open records letter does not reach, and therefore does not
authorize the withholding of, any other requested records to the extent that those records contain substantially
different types of information than that submitted to this office.
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Education Code. Section 21.355 provides that "[a] document evaluating the performance
of a teacher or administrator is confidential." Educ. Code § 21.355. This office has
interpreted this section to apply to any document that evaluates, as that term is commonly
understood, the performance of a teacher or administrator. See Open Records Decision
No. 643 (1996). In that opinion, this office also determined that a teacher is someone who
is required to hold and does hold a certificate or permit required under chapter 21 of the
Education Code and is teaching at the time of the evaluations. Id. Similarly, an administrator
is someone who is required to hold and does hold a certificate required under chapter 21 of
the Education Code and is serving as an administrator at the time of the evaluation. Id. We
note that the employee in question was employed as a school nurse and a cardiopulmonary
resuscitation (“CPR”) trainer, and performing those duties, at the time of the evaluations at
issue, rather than as a teacher or an administrator. Consequently, we find that section21.355
of the Education Code is not applicable to the evaluations at issue and these evaluations are
not excepted from disclosure under section 552.101 of the Government Code. See Educ.
Code § 21.355; Open Records Decision No. 643 at 4; see also Educ. Code § 21.003(a)
(person may not be employed as a teacher, teacher intern or teacher trainee, librarian,
education aide, administrator, or counselor by a school district unless the person holds an
appropriate certificate or permit issued as provided by Subchapter B); compare Educ. Code
§ 21.003(b) (person may not be employed by a school district as an audiologist, occupational
therapist, physical therapist, physician, nurse, school psychologist, associate school
psychologist, social work, or speech language pathologist unless the personis licensed by the
state agency that licenses that profession). Therefore, we find that the district may not
withhold any of the submitted information under section 552.101 of the Government Code
in conjunction with section 21.355 of the Education Code.

Next, you claim the submitted information is confidential pursuant to section 552.102 of the -
Government Code. Section 552.102(a) excepts from disclosure "information in a personnel
file, the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy." Id. § 552.102. In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex.
App.--Austin 1983, writ ref'd n.r.e.), the court ruled that the test to be applied to information
claimed to be protected under section 552.102(a) is the same as the test formulated by the
Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976) for information claimed to be protected under the doctrine of
common law privacy as incorporated by section 552.101. Accordingly, we will address your
privacy claims under sections 552.101 and 552.102 together.

For information to be protected from public disclosure by the common law right of privacy
under section 552.101, the information must meet the criteria set’ out in Industrial
Foundation. In-Industrial Foundation, the Texas Supreme Court stated that information is
excepted from disclosure if (1) the information contains highly intimate or embarrassing
facts, the release of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. Id. at 685. The type of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
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included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. However, there is a legitimate public interest in the
qualifications of a public employee and how that employee performs job functions and
satisfies employment conditions. See generally Open Records Decision Nos. 470 at 4 (1987)
(public has legitimate interest in job performance of public employees), 444 (1986) (public
has legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation
. of public employees), 423 at 2 (1984) (scope of public employee privacy is narrow). You
have not submitted any arguments explaining why the submitted information is confidential
under sections 552.101 or 552.102 of the Government Code. Furthermore, upon review, we
find that none of the submitted information is the type of information considered intimate or
embarrassing by the court in Industrial Foundation. Therefore, the district may not withhold
any of the submitted information on the basis of section 552.101 in conjunction with
common-law privacy or section 552.102 of the Government Code.

You contend that the submitted memorandum is excepted from disclosure under
section 552.111 of the Government Code. Section 552.111 excepts from disclosure "an
interagency or intraagency memorandum or letter that would not be available by law to a
party in litigation with the agency." This exception encompasses the deliberative process
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of section 552,111
is to protect advice, opinion, and recommendation in the decisional process and to encourage
open and frank discussion in the deliberative process. See Austinv. City of San Antonio, 630
- S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538

at 1-2 (1990). ' '

In Open Records Decision No. 615, this office re-examined the statutory predecessor. to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842:S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See Open Records Decision No. 615 at 5. A governmental body's
policymaking functions do not encompass routine internal administrative or personnel
matters, and disclosure of information about such matters will not inhibit free discussion of
policy issues among agency personnel. See id.; see also Cily of Garland v. Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad- scope that affect the
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). Upon
review, we determine that the memorandum at issue pertains to routine personnel matters and
not issues of broad scope that affect the governmental body’s policy mission. Thus, we find
that the district may not withhold this information under section 552.111 ofthe Government
Code. '
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Next, we note that a portion of the remaining information may be subject to section 552.117
of the Government Code.> Section 552.117(a)(1) excepts from disclosure the current and
former home addresses and telephone numbers, social security numbers, and family member
information of current or former officials or employees of a governmental body who request
this information be kept confidential under section 552.024 of the Government Code. See
id. § 552.117(a)(1). Whether information is protected by section 552.117(a)(1) must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). Pursuant to section 552.117(a)(1), the district must withhold the social security
number, home address, home telephone number, and family member information of a current
or former district employee who elected, prior to the district’s receipt of the request for
information, to keep such information confidential. We have marked the information that
is subject to section 552.117. Ifthe employee at issue timely elected to withhold her personal
information the district must withhold the information we have marked pursuant to
section 552.117(a)(1) of the Government Code. =

We also note that a portion of the submitted information contains an e-mail address subject
to section 552.137 of the Government Code. Section 552.137 excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body” unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (¢). See Gov’t
Code § 552.137¢a)-(c). This address is not a type specifically excluded by section 552.137.
Accordingly, the district must withhold the e-mail address we have marked under
section 552.137, unless the owner of the address has afﬁrmatlvely consented to its release
See id. § 552. 137(b) '

In summary, the district must withhold the information we have marked pursuant to
section 552.117 of the Government Code if the employee at issue timely elected to withhold
her personal information.> The district must withhold the e-mail address we have marked
pursuant to section 552.137 of the Government Code. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

The Ofﬁée of the Attorney General will raise mandatory exceptions on behalf of a governmental
body like sections 552.117 and 552.137, but ordinarily will not raise other exceptions. See Open Records
Decision Nos. 481 (1987) 480 (1987), 470 (1987).

*We note that section 552. 147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this ofﬁce
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Governmert Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely, .

Pamela Wissemann
Assistant Attorney General
Open Records Divison
PFW/jb

Ref: ID# 346571

Enc. Submitfed documents

c: Requestor
(w/o enclosures)




