
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 23,2009

Ms. YuShan Chang
Assistant City Attorney
City ofHouston
P.O. Box 368
Houston, Texas 77002

0R2009-08594

Dear Ms. Chang:

You ask whether certain information is subject to required public disclosure under the
Public Information Act "(the"Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 346905.

The City ofHouston (the "city") received arequest for all proposals, committee reviews, and
the bid tabulation related to the request for proposals for security services. You state you are
releasing the committee reviews and bid tabulation. You take no position with respect to the
public availability of the remaining requested information, but believe that the request may
implicate the proprietaryinterests ofThe Wackenhut Corporation ("Wackenhut"), Securitas,
Andy Frain Services ("Andy Frain"), AlliedBarton Security Services ("AlliedBarton"), Day
and Zimmennann Security Services ("Day & Zimmermann"), CSS USA ("CSS"), Brantley
Security Services ("Brantley"), Weiser Security Services ("Weiser"), Ruiz Protective
Service, Inc. ("Ruiz"), Executive Security, and Joumey Security Services, Inc. ("Joumey").l
Accordingly, you notified these entities of this request for information and of their right to
submit arguments to this office as to why the information should not be released. See Gov't
Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor
to section 552.305 permits governmental body to rely on interested third party to raise and
explain applicability of exception in the Act in certain circumstances). AlliedBarton,

1 Although you also raise sections 552.101, 552.104, 552.110, 552.113,552.128, and 552.131 ofthe
Government Code, you have submitted no arguments in support ofthe applicability ofany ofthose exceptions
to disclosure. Therefore, we assume you no longer claim
sections 552.101, 552.104, 552.110, 552.113, 552.128, and 552.131. See Gov't Code § 552.301(e)(1)(A)
(governmentalbody must submitwritten comments stating reasons why claimedexceptions to disclosure apply).
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Brantley, Day & Zimmermann, and Wackenhut responded to the notice and argue that
portions of the information at issue are excepted from disclosure under
sections 552.101, 552.104, 552.110, and 552.131 of the Government Code. We have
considered the submitted arguments and reviewed the submitted information.

Initially, we note, and you· acknowledge, that the -city has failed to comply with the
procedural requirements of section 552.301 of the Government Code. See Gov't Code
§ 552.301. Pursuant to section 552.302 of the Government Code, a governmental body's
failure to comply with the procedural requirements of section 552.301 results in the legal
presumption that the requested information is public and must be released unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See id. § 552.302; Hancockv. State Ed. ojltls., 797 S.W.2d 379,381-82 (Tex.
App.-Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of opelmess pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). Normally, a compelling interest is demonstrated
when some other source of law makes the information at issue confidential or third-party
interests are at stake. See Open Records Decision No. 150 at 2 (1977). Therefore, we will
determine whether the city must withhold any of the submitted information to protect the
third parties' interests.

Next, we note that an interested third party is allowed ten business days after the date ofits
receipt ofthe governmental body's notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not received
comments from Securitas, Andy Frain, CSS, Weiser, Ruiz, Executive Security, or Journey
explaining why their submitted information should not be released. Therefore, we have no
basis to conclude that any of these third parties have a protected proprietary interest in the
submitted information. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999)
(to prevent disclosure, ofcommercial or financial information, party must show by specific
factual evidence, not conclusory or generalized allegations, that release of requested
information would cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish prima facie case that information is trade secret), 542 at 3. Accordingly, the
city may not withhold any portion of the submitted information based upon the proprietary
interests of these third parties.

AlliedBarton asserts its bid proposal is confidential because it marked the information as
"proprietary and confidential" before submitting it to the system. Information is not
confidential under the Act, however, simply because the party that submits the information
anticipates or requests it be kept confidential. See Indus. Found. v. Tex. Indus. Accident Bd.,
540 S.W.2d 668, 677 (Tex. 1976). In other words, a governmental body cannot overrule or
repeal provisions ofthe Act through an agreement or contract. See Attorney General Opinion
JM-672 (1987); Open Records Decision Nos. 541' at 3 (1990) ("[T]he obligations of a
governmental body under [the Act] cannot be compromised simply by its decision to enter
into a contract."), 203 at 1 (1978) (mere expectation of confident~alityby person supplying
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information does not satisfyrequirements ofstatutorypredecessor to Gov't Code § 552.110).
Consequently, unless the submitted bid proposal comes within an exception to disclosure,
it must be released, notwithstanding any expectation or agreement to the contrary.

AlliedBarton argues that the disclosure of the names and employment history of its
managem.ent team would constitute an unwarranted invasion of personal privacy.
Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or byjudicial decision." Gov't Code § 552.101. This section
encompasses the common-law right ofprivacy, which protects information that is (1) highly
intimate or embarrassing, such that its release would be highly objectionable to a reasonable
person, and (2) not oflegitimate concern to the public. Indus. Found., 540 S.W.2d 668. The
types of information considered intimate and embarrassing by the Texas Supreme Court in·
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has
generally found that personal financial information not relating to a financial transaction
between an individual and a governmental body is protected by common-law privacy. See
Open Records Decision Nos. 600 (1992), 545 (1990). After reviewing the submitted
documents, we find that AlliedBarton has failed to establish that any portion of its
information is highly intimate or embarrassing and of no legitimate concern to the public.
Accordingly, no portion of AlliedBarton's information is confidential under common-law
privacy. We note, however, the submitted information contains information that is highly
intimate or embarrassing and ofno legitimate public interest. Accordingly, the information
we have marked is confidential pursuant to the common-law right to privacy. The city must
withhold this information under section 552.101 in conjunction with common-law privacy.

AlliedBarton and Brantley raise section 552.104 of the Government Code. This section
excepts from disclosure "information that, ifreleased, would give advantage to a competitor
or bidder." Gov't Code § 552.104. However, section 552.104 is a discretionary exception
that protects only the interests ofa governmental body, as distinguished from exceptions that
are intended to protect the interests of third parties. See Open Records Decision Nos. 592

. (1991) (statutory predecessor to section 552.104 designed to protect interests of a
governmental body in a competitive situation, and not interests ofprivate parties submitting
information to the government), 522 (1989) (discretionary exceptions in general). As the city
does not seek to withhold any information pursuant to this exception, none ofthe submitted
information may be withheld on this basis.

AlliedBarton, Brantley, Day & Zimmennann, and Wackehhut contend that portions oftheir
information are excepted from disclosure under section 552.110 of the Government Code.
Section 552.110 protects: (1) trade secrets, and (2) commercial or financial information the
disclosure ofwhich would cause substantial competitive harm to the person from whom the
information was obtained. See Gov't Code § 552:110(a); (b).
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Section 552.110(a) protects the property interests of private parties by excepting from
disclosure trade secrets obtained from a person and privileged or confidential by statute or
judicial decision. See id. § 552.l10(a). A "trade secret"

may consist of any formula, pattern, device or compilation of information
which is· used in· one2s business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply information as to single or ephemeral events in the conduct ofthe
business, as for example the amount or other terms of a secret bid for a
contract or the salary of certain employees .... A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffilies, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217
(1978).

There are six factors to be assessed in determining whether information qualifies as a trade
secret:

(1) the extent to which the information is known outsideof[the company's]
business;

(2) the extent to which it is known by employees and others involved in [the
company's] business;

(3) the extent ofmeasures takenby [the company] to guard the secrecy ofthe
information;

(4) thevalue of the information to [the company] and to [its] competitors;

(5) the amount ofeffOli or money expended by [the company] in developing
this information; and

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.
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RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that infonnation subj ect to the Act is excepted as a trade secret if a prima facie case
for exemption is made and no argument is submitted that rebuts the claim as a matter oflaw.
See Open Records Decision No. 552 at 5 (1990). However, we cannot conclude that
section 552.11 O(a) is applicable unless it has been shown that the infonnation meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983). We note that pricing
infonnation pertaining to a particular contract is generally not a trade secret because it is
"simply infonnation as to single or ephemeral events in the conduct ofthe business," rather
than "a process or device for continuous use in the operation ofthe business." RESTATEMENT
OF TORTS § 757 cmt. b (1939); see Hyde Corp. v. Huffines, 314 S.W.2d at 776; Open
Records Decision Nos. 319 at 3 (1982), 306 at 3 (1982).

Section 552.l10(b) protects "[c]ommercial or financial infonnation for which it is
demonstrated based on specific factual evidence that dis.c1osure would cause substantial
competitive hann to the person from whom the infonnation was obtained[.]" Gov't Code
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the infonnation at issue. Id. § 5'52.11 O(b); see also National Parks &
Conservation Ass 'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); ORD 661 at 5-6.

Upon review, we find that Allied Barton and Wackenhut have made a prima facie case that
their customer infonnation is protected as a trade secret. Moreover, we have received no
arguments that would rebut these claims as a matter of law. Thus, we have marked the
infonnation that the city must withhold pursuant to section 552.110(a). However, we find
that none of the third parties have presented a prima facie claim that any of the remaining
infonnation they seek to withhold qualifies as a trade secret under section 552.110(a).

In addition, we find that AlliedBarton and Day & Zimmennann have established that release
of their pricing information would cause the companies substantial competitive harm.
Accordingly, the city must withhold the information we have marked under
section 552.11O(b). However, we find that AlliedBarton, Brantley, Day& Zimmermann, and
Wackenhut have made only conclusory allegations that release ofthe remaining infonnaiion
at issue would cause their companies substantial competitive harm and have provided no
specific fa~tual or evidentiary showing to .support such an allegation for purposes of
section 552.110(b). See Open Records Decision Nos. 661 (for infonnation to be withheld
under commercial or financial infonnation prong ofsection 552.110, business must show by
specific factual evidence that substantial competitive injury would result from release of
particular infonnation at issue), 509 at 5 (1988) (because costs, bid specifications, and
circumstances would change for future contracts, assertion that release ofbidproposal might
give competitor unfair advantage on future contracts was entirely too speculative), 319 at 3
(1982) (statutory predecessor to section 552.110 generally not applicable to information
relating to organization and personnel, market studies, professional references, qualifications
and experience, and pricing). Additionally, we note that the pricing infonnation ofa winning
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bidder, such as Wackenhutin this instance, is generally not excepted under section 552.110.
See Open Records Decision No. 514 (1988) (public has interest in knowing prices charged
by government contractors). See generally Freedom ofInfonnationAct Guide & PrivacyAct
Overview,' 219. (2000) (federal cases applying analogous Freedom of Infonnation Act
reasoning that disclosure of prices charged government is a cost of doing business with
government). Moreover, we believe the public has a strong interest in therelease ofprices
in government contract awards. We therefore conclude that n,one of the remaining
infonnation is excepted from disclosure under section·552.110 of the Government Code.

Brantley also raises section 552.131(a) of the Government Code. Section 552.131(a) is
applicable to economic development infonnation and provides:

(a) Infonnation is excepted from [required public disclosure] if the
infonnation relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the infonnation relates to:

(1) a trad.e secret of the business prospect; or

(2) commercial or financial infonnation for which it is
demonstrated based on specific factual evidence that
disclosure would cause substantial competitive hann to the
person from whom the infonnation was obtained.

Gov't Code § 552.131(a). Section 552.131(a) excepts from disclosure only "trade secret[s]
of [a] business prospect" and "commercial or financial infonnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive hann to the person from whom the infonnation was obtained." Id. Thus, the
protection provided by section 552.131(a) is co-extensive with that ofsection 552.110 ofthe
Government Code. See id. § 552.110(a)-(b); Open Records Decision Nos. 552 at 5, 661
at 5-6. We note the submitted bid proposal relates to security services, not economic
development negotiations. Furthennore, as previously stated, Brantley has failed to
demonstrate anyportion 0 fits infonnation meets the definition ofa trade secret, and Brantley'
has provided no specific factual or evidentiary showing release ofthe submittedbid proposal
would cause the company substantial competitive injury. Consequently, the city may not
withhold any ofthe remaining infonnation under section 552; 131 ofthe Government Code.

We note that a portion of the remaining information is subject to section 552.136 of the
Government Code, which provides that "[n]6twithstanding any other provision of this
chapter, a credit card, debit card, charge card, or access device number that is collected,
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assembled, or maintained by or for a governniental body is confidential."z Gov't Code
§ 552.136. Accordingly, the city must withhold the information we have marked pursuant
to section 552.136 of the Government Code.

We note that some of the remaining information appears to be protected by copyright. A
custodian ofpublic records must complywith the copyrightlawand isnot r~quired to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the city must witPhold the information we have marked under section 552.101
ofthe Government Code in conjunction with common-law privacy. The city must withhold
the information we have marked under sections 552.110 and 552.136 of the Government
Code. The remaining information must be released, but any information protected by
copyright must be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

Chris Schulz
Assistant Attorney General
Open Records Division .

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincer~

CS/cc

2 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental.
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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Ref: ID# 346905

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

.Mr. Johnnie Shepard, Jr.
Vice President
Journey Security Services
150 Parsons
Detroit, Michigan 48201
(w/o enclosures)

Mr. George R. Barbosa
President and CEO
Executive Security
14511 Falling Creek Drive, Suite 200
Houston, Texas 77014
(w/o enclosures)

Mr. John Culver
Allied Barton Security Services
13430 Northwest Freeway, Suite 400
Houston, Texas 77040
(w/o enclosures)

Mr. Jeremy Curren
President
Brantley Security Services
1325 South 4th Street
Louisville, Kentucky 40208
(w/o enclosures)·

Ms. Anne Marie Acree
Regional Sales Manager
Day and Zimmerman Security Services
16800 Greenspoint Park Drive, Suite 175N
Houston, Texas 77060
(w/o enclosures)
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Ms. Rosie M Clinton
General Manager
The Whackerthut Corporation
1111 North Loop West #110
Houston, Texas 77008
(w/o enclosures)

Mr. Marion Hambrick
Securitas
7840 :North Sam Houston Parkway West, Suite 200
Houston, Texas 77064
(w/o enclosures)

Mr. DANE VONTOBEL
VICE PRESIDENT
ANDY FRAIN SERVICES
761 SHORELINE DRIVE
AURORA, ILLINOIS 60504
(w/o enclosures)

Mr. C. Andrew Shaffer
COO
CSS USA
8066 East Fultan
Ada, Michigan 49301
(w/o enclosures)

Mr. John D. Elzner
Vice President Service Consultant
Weiser Security Services
2616 South Loop West, Suite 260
Houston, Texas 77054
(w/o enclosures)

Mr, Rob Minnis
Vice President
Ruiz Protective Services
10939 Shady trail
Dallas, Texas 75220
(w/o enclosures)


