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Ms. Donna M. Butler
Assistant City Attorney
City of San Antonio
P.O. Box 839966
San Antonio, Texas 78283-3966
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0R2009-08597

Dear Ms. Butler:

You ask whether certain information is subject to required public disclosure under the
Public Information Act(the "Act"), chapter 552 ofthe Government Code. Your request was
assigned 1D# 345251 (SA File No. 2009-2973).

The Ground Transportation Unit of the City of San Antonio (the "city") received a request
for eight categories ofinformation pertaining to the licensing and driving history ofa named
taxi cab driver. You claim that portions of the submitted information are excepted from
disclosure under sections 552.101,552.129, and 552. 130 ofthe Government Code. Wehave
considered the exceptions you claim and reviewed the submitted representative sample of
information.1

-------Jnitially,-we-note_some_oLthe._suhmitte_cl infQ:nn.a.tioll,....:w.l1i~:l1_w_e_haveJ:ll~rked, is!l:.oj _
responsive to this request because it does not pertain to the specified time period. This ruling
does not address the public availability of non-responsive information, and the city is not
required to release non-responsive information in response to this request. Accordingly, we
will address your arguments with regard to the responsive information.

1We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses information that other statutes make
confidential. Section 1304(b) of title 8 of the United States Code addresses the
confidentiality ofrecords·ofthe registration ofaliens under section 1-301 ofthe United States
Code. Section 1304(b) 'provides:

(b) Confidential Nature

All registration and fingerprint records made under the provisions of this
subchapter shall be confidential, and shall be made available only

(1) pursuant to section 1357(£)(2) of this title, and

(2) to such persons or agencies as may be designated by the Attorney
General.---- ------~~~~-~---~

8 U.S.C. § 1304(b). We have marked information that is made confidential under title 8,
section 1304(b) of the United States Code and must be withheld under section 552.101 of
the Government Code on that basis.

Section 552.101 also encompasses section 560.003 ofthe Government Code, which governs
the public availability offingerprints. Section 560.001 defines "biometric identifier," for the
purposes of this section, as meaning "a retina or iris scan, fingerprint, voiceprint, or record
of hand or face geometry." Gov't Code § 560.001(1). Section 560.002 provides that a
governmental body that possesse,s a biometric identifier of an individual:

(1) may not sell, lease, or otherwise disclose the biometric identifier to
another person unless:

(A) the individual consents to the disclosure;

(B) the disclosure is required or permitted by a federal statute or by
a state statute other than [the Act]; or

(C) the disclosure is made by or to a law enforcement agency for a
law enforcement purpose; and '

(2) shall store, transmit, and protect from disclosure the biometric identifier
using reasonable care and in a manner that is the same as or more protective
than the manner in which the governmental body stores, transmits, and
protects its other confidential information.

- - r
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Id. § 560.002. Section 560.003 provides that "[a] biometric identifier in the possession of
a governmental body is exempt from disclosure under [the Act]." Id. § 560.003. As there
is no indication that the requestor would have a right of access under section 560.002 to the
fingerprints that we have marked, the city must withhold the marked fingerprints under
section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code.

Section 552.101 also encompasses the Medical Practice Act (the "MPA"), subtitle B oftitle 3
of the Occupations Code. See Occ. Code § 151.001. The MPA governs the public
availability of medical records. Section 159.002 of the MPA provides, in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
------co--cr-r-,-ce-c:-co~raasdescri15ea-Dyl:liis cliapter, otfier tITan a person listeaill.--------

Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b)-(c). Information that is subject to the MPA includes, both medical records
and information obtained from those medical records. See id. §§ 159.002, .004; Open
Records Decision No. 598 (1991). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Upon review, we find the submitted drug test results, which we have marked,
constitute medical records subject to the MPA. See ORD 598. The city may only release
the information we have marked in accordance with the MPA.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. COlTIIlion-law privacy protects information if (1) the information contains highly

- - - - -- ---intimate-or-embarrassing-facts-the-publication-of-which-would-be-highly-objectionable to-a- --- --
reasonable person, and (2) the information is not oflegitimate concern to the public. Indus.
Found v. Tex. Indus. Accident Ed, 540 S.W.2d 668, 685 (Tex. 1976). The type of
information considered intimate and embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id at 683. This office has found that the
following types ofinformation are excepted from required public disclosure under common-
law privacy: some kinds of medical information or information indicating disabilities or
specific illnesses, see Open Records DecisionNos. 470 (1987) (illness from severe emotional
and, job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical
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handicaps) and identities of victims of sexual abuse, see Open Records Decision Nos. 440
(1986),393 (1983),339 (1982). In addition, this office has found that a compilation of an
individual's criminal history is also highly embarrassing information, the publication of
which would be highly objectionable to a reasonable person. Cf Us. Dep't ofJustice v.
Reporters Comtn. for Freedom ofthe Press, 489 U.S. 749, 764 (1989) (when considering
prong regarding individual's privacy interest, court recognized distinction between public
records found in courthouse files and local police stations and compiled summary of
information and noted that individual has significant privacy interest in compilation ofone's
criminal history). Furthermore, we find that a compilation of a private citizen's criminal
history is generally not oflegitimate concern to the public. We note that information relating
to routine traffic violations is not excepted from release under common-law privacy. Cf.
Gov't Code § 411.082(2)(B) (criminal history record information does not include driving
record information). Upon review ofthe submitted information, we conclude that you have
failed to demonstrate the information you have marked is highly intimate or embarrassing
and not of legitimate public interest. Therefore you may not withhold the marked
information on this basis.

Next, we address your claim under section 552.129 ofthe Government Code, whichprovides
as follows:

A record created during a motor vehicle emISSIOns inspection under
Subchapter F, Chapter 548, Transportation Code, that relates t9 an individual
vehicle or owner of an individual vehicle is excepted from [required public
disclosUre] .

Gov't Code § 552.129. Upon review, we find the information you have marked is not a
record created during a motor vehicle emissions inspection. Therefore, the city may not
withhold the marked information on this basis.

Section 552.13'0 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator's or driver's license or permit or a motor vehicle title or
registration issued by an agency of this state. See id. § 552. 130(a)(1)-(2). Pursuant to

- - --- ---section-552.1~Oofth€GovernmentCode,youmust-withhold-the Texasmotorvehicle reco'rd
information we have marked.

In summary, the city must withhold the marked alien registration information under
section 552.101 ofthe Government Code in conjunction with section 1304(b) oftitle 8 ofthe
United States Code. The city must withhold the marked fingerprints under section 552.101
ofthe Government Code in conjunction with section 560.003 ofthe Government Code. The
drug test results we have marked may only be released in accordance with the MPA. The

----------- ---------------------- ----------------------------------==-----------,--
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marked Texas motor vehicle' record information must be withheld pursuant to
section 552.130 of the Government Code. The remaining information must be released.2

This letter ruling is limited to the particular information at issue in this request and limited
to tpe facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

~~
Karen E. Stack .
Assistant Attorney General
Open Records Division

KES/jb

Ref: ID# 345251

En~. Submitted documents

c: Requestor
(w/o en~losures)

2We note that you have marked a social security number contained in the remaining information.
Section 552.147(b) ofthe Government Code authorizes a governmental body to redact a living person's social
security number from public release without the necessity ofrequesting a decision from this office under the
Act..


