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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 23, 2009

‘Ms. Dianne L. Izzo

General Counsel

Texas State Board of Examiners of Psychologists
333 Guadalupe, Suite 2-450

Austin, Texas 78701

OR2009-08612

Dear Ms. Izzo:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 351359.

The Texas State Board of Examiners of Psychologists (the “board”) received a request for
the name, address, date of birth, and place of employment of all board employees. You claim
that the requested address and birth date information is excepted from disclosure under
sections 552.102, 552.115, and 552.117 of the Government Code.! We have considered the

exceptions you claim and reviewed the submitted information. '

Section 552.102(a) of the Government Code excepts from public disclosure “information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Id. § 552.102(a). Section 552.102 is applicable to information that
relates to public officials and employees. See Open Records Decision No. 327 at 2 (1982)
(anything relating to employee’s employment and its terms constitutes information relevant
to person’s employment relationship and is part of employee’s personnel file). In Hubert v.

!Although you raise section 552.024 of the Government Code, we note that this section is not an
exception to public disclosure under the Act. Rather, this section permits a current or former official or
employee of a governmental body to choose whether to allow public access to certain information relating to
the current or former official or employee that is held by the employing governmental body. See Gov’t Code
§ 552.024. Section 552.117 of the Government Code is instead the proper exception to assert. ’
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Harte-Hanks Texas Newspapers, 652 SW.2d 546 (Tex. App.—Austin 1983, writ ref’d
n.r.e.), the court ruled that the test to be applied to information claimed to be protected under
section 552.102(a) is the same as the common-law privacy test formulated by the Texas
Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976). In Industrial Foundation, the Texas Supreme Court stated that
information is excepted from disclosure. if it (1) contains highly intimate or embarrassing
facts the release of which would be highly objectionable to a reasonable person, and (2) is
not of legitimate concern to the public. Id. at 685. To demonstrate the applicability of
common-law privacy, both prongs of this test must be demonstrated. Id. at 681-82.

The types of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. We note that dates
of birth and addresses are not highly intimate or embarrassing. See Tex. Comptroller of
Public Accounts v. Attorney Gen. of Tex., 244 S.W.3d 629 (Tex. App.—2008, n.p.h.) (“We
hold that date-of-birth information is not confidential[.]); see also Attorney General Opinion
MW-283 (1980) (public employee’s date of birth not protected under privacy); Open Records
Decision No. 455 at 7 (1987) (birth dates, names, and addresses are not protected by
privacy). Upon review, we determine you have failed to demonstrate that any portion of the
information at issue is highly intimate or embarrassing and of no legitimate concern to the

“public. Accordingly, no portion of the submitted information may be withheld under
section 552.102. : '

Section 552.115(a) provides that “[a] birth or death record maintained by the bureau of vital
statistics of the Texas Department of Health or a local registration official is excepted from

the requirements of Section 552.021[.]” Gov’t Code § 552.115(a). Section 552.115 only °

applies to information maintained by the bureau of vital statistics or local registration
official, and not to information held by the board. See Open Records Decision No. 338
(1982). Therefore, none of the information at issue may be withheld under section 552.115.

Some of the submitted information may be excepted under section 552.117 of the
Government Code. Section 552.117(a)(1) excepts from disclosure the home addresses and
telephone numbers, social security numbers, and family member information of current or
former officials or employees of a governmental body who request that this information be
kept confidential under section 552.024 of the Government Code. Whether a particular piece
of information is protected by section 552.117 must be determined at the time the request for
it is made. See Open Records Decision No. 530 at 5 (1989). The board may only withhold
information under section 552.117 on behalf of a current or former employee who made a
request for confidentiality under section 552.024 prior to the date on which the request for
information was made. While you state that all board employees elected to maintain
confidentiality pursuant to section 552.024, you do not inform us that any of the employees
made the election prior to the board’s receipt of the current request for information.
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Therefore, if any of the employees concerned timely elected to keep personal information
confidential, then the board must withhold the employee’s home address pursuant to
section 552.117(a)(1) of the Government Code. The board may not withhold the home
address under section 552.117 if the employee did not make a timely election to keep the
information confidential.

Accordingly, the board must withhold an employee’s home address pursﬁant to
section 552.117(a)(1) if the employee concerned timely elected to keep that information
confidential. The remaining submitted information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
- to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

~ governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
- at (877) 673-6839. Questions concerning the-allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,
Cindy Nettles -

Assistant Attorney General
Open Records Division
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