ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 30,2009

Ms. P. Armstrong

Assistant City Attorney

Criminal Law and Police Section
City of Dallas

1400 South Lamar

Dallas, Texas 75215

OR2009-09043

Dear Ms. Armstrong:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 348578 (Dallas ORR Nos. 2009-3246 and 2009-3271).

The Dallas Police Department (the “department”) received two requests for information
pertaining to a specified case number. You claim that portions of the requested information
are excepted from disclosure under sections 552.101, 552.107, 552.130, 552.136,
and 552.147 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.! We have also considered
- comments submitted by interested third parties. See Gov’t Code § 552.304 (interested party .

may submit comments stating why information should or should not be released).

Section 552.101 of the Government Code excepts from disclosure information consideted
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy and excepts

~ 'This letter ruling assumes that the submitted representative sample of information is truly -
representative of the requested information as a whole. This ruling neither reaches nor authorizes the
department to withhold any information that is substantially different from the submitted information. See
Gov’t Code §§ 552.301(e)(1)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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from public disclosure private information about an individual if the information (1) contains
highly intimate or embarrassing facts, the publication of which would be highly objectionable
to a reasonable person and (2) is not of legitimate concern to the public. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be satisfied. Id. -

at 681-82. The types of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation inclided information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
This office has also found the following types of information are excepted from required
public disclosure under common-law privacy: personal financial information not relating to
a financial transaction between an individual and a governmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990), 523 (1989) (individual’s mortgage payments, assets,
bills, and credit history); and some kinds of medical information or information indicating
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987), 455 (1987)
(information pertaining to prescription drugs, specific illnesses, operations and procedures,
and physical disabilities protected from disclosure). We note, however, that the right of
privacy is purely personal and lapses upon death. See Moore v. Charles B. Pierce Film
Enters. Inc.; 589 S.W.2d 489 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also
Attorney General Opinions JM-229 (1984); H-917 (1976). Upon review, we find that -
portions of the submitted information are highly intimate or embarrassing and of no
legitimate public interest. Therefore, to the extent it pertains to living individuals, the

. department must withhold the information we have marked under section 552.101 of the

Government Code in conjunction with common-law privacy.

However, we find that no portion of the remaining information you have marked is highly

intimate or embarrassing and of no legitimate concern to the public or it pertains to a

deceased individual. Additionally, some portions of the information the department seeks -
to withhold under common-law privacy pertain to business entities. We note that
common-law privacy protects the interests of individuals, not those of corporate and other
business entities. See Open Records Decision Nos. 620 (1993) (corporation has no right to
privacy), 192 (1978) (right to privacy is designed primarily to protect human feelings and

- sensibilities; rather than property;-business; or-other pecuniary-interests); see-also-United--— —— - - e

States v. Morton Salt Co., 338 U.S. 632, 652 (1950) (Rosen v. Matthews Constr. Co., 777
S.W.2d 434 (Tex. App.—Houston [14th Dist.] 1989), rev’'d on other grounds, 796
S.W.2d 692 (Tex. 1990) (corporation has no right to privacy). Accordingly, no portion of
the remaining information may be withheld as private under section 552.101.

Section 552.107(2) of the Government Code excepts from required public disclosure
information if “a court by order has prohibited disclosure of the information.” Gov’t Code
§ 552.107(2). The department provides us with a copy of the court order, which orders a
company to furnish the department with certain records. Although the department’s petition
for a court order to obtain information prohibits the disclosure of the existence of the court
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order, the court order itself does not prohibit such disclosure. Because the court order
requires release of certain information to the department only and does not prohibit
disclosure of any information, we conclude the department may not withhold any of the

“submitted information under section 552.107(2).

Section 552.130 of the Government Code excepts from disclosure “information [that] relates
to. . . amotor vehicle operator’s or driver’s license or permit issued by an agency of this state
[or] a motor vehicle title or' registration issued by an agency of this state.” Id.

- § 552.130(a)(1)-(2). The department must generally withhold the information you have

marked, in addition to the information we have marked, under section 552.130 of the
Government Code. However, we note that some of the Texas motor vehicle information at
issue relates to an individual who is now deceased. Since, as noted above, the right of
privacy lapses at death, Texas motor vehicle record information that pertains solely to a
deceased individual is not confidential under section 552.130. See Moore, 589 S.W.2d
at 491 (Texas does not recognize relational or derivative right of privacy). Accordingly, any
Texas motor vehicle record information that pertains to a deceased individual must be
withheld under section 552.130 only if a living person owns an interest in the vehicles at
issue. If no living person owns an interest in the vehicles at issue, then the marked
information is not excepted from disclosure and must also be released.

Section 552.136 states that “[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.” Gov’t Code § 552.136.
However, as with section 552.130, section 552.136 protects the privacy interests of
individuals, and the right to privacy lapses at death. See Moore, 589 S.W.2d at 489. The
department must withhold the information you have marked under section 552.136 of the
Government Code if a living person has an interest in the information.

Section 552.137 states that “an e-mail address of a member of the public that is provided for
the purpose of communicating electronically with a governmental body is confidential and
not subject to disclosure under [the Act],” unless the owner of the e-mail address has
affirmatively consented to its public disclosure.> Gov’t Code § 552.137(a)-(b). The types

- of e-mail addresses-listed in section 552.137(c) may not be withheld under this-exception, — -~~~ -~ - -~

See id. § 552.137(c). The e-mail addresses at issue are not of a type specifically excluded
by section 552.137(c). Accordingly, the department must withhold the e-mail addresses we
have marked under section 552.137 of the Government Code, unless the owners of the e-mail
addresses consent to their release.

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987). ' '
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You claim that some of the remaining information is excepted under section 552.147 of the
Government Code, which provides that “[t]he social security number of a living person is
excepted from” required public disclosure under the Act. Id. § 552.147. The department
may withhold the social security numbers of living persons you have marked under
section 552.147.2

In summary, to the extent it pertains to living individuals, the department must withhold (1)
the information we have marked under section 552.101 of the Government Code in
conjunction with common-law privacy; (2) the information you have marked, as well as the
additional information we have marked, under section 552.130 of the Government Code; and
(3) the information you have marked under section 552.136 of the Government Code. The
department must withhold the e-mail addresses we have marked under section 552.137 of
the Government Code, unless the owners of the e-mail addresses consent to their release.
The department may withhold the social security numbers of living individuals you have
marked under section 552.147 of the Government Code. The remaining information must
be released to the requestors. .

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

“or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Admmlstrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Pigelme . '

Paige Savoie
Assistant Attorney General
Open Records Division

PS/eeg

" We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity ofrequesting a decision from
this office under the Act. Gov’t Code § 552.147(D).
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Ref: ID# 348578
Enc. Submiﬁ'ed documents
cc:  Requestor (2)

cc:  Mr. Linton Barbee
Attorney at Law
4541 Northaven Road
Dallas, Texas 75229-4127

(w/o enclosures)

Ms. Alice Thrailkill Ray
1008 Aspen Lane

Mansfield, Texas 76063
(w/o enclosures) '




