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OR2009-09093

Dear Mr. Boyle

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 347843.

The City of Coleyville (the "city"), which you represent, received a request for several
categories ofinfonnation pertaining to a specified incident. You state you will release some
infonnation to the requestor. You claim the remaining requested infonnation is excepted
from disclosure under sections 552.101, 552.108, 552.1175, and 552.130 ofthe Govemment
Code. We have considered the exceptions you claim and reviewed the subniitted
infonnation.

Initially, we note that you have redacted portions ofthe submitted infonnation. Pursuant to
section 552.301 of the Government Code, a governmental body that seeks to withhold
requested infonnation must submit to this office a copy of the infonnation, labeled to
indicate which exceptions apply to which parts of the copy, unless the governmental body
has received a previous detennination for the infonnation at issue. See Gov't Code
§ 552.301(a), (e)(I)(D). You do not assert, nor does our review ofourrecords indicate, that
you have been authorized to withhold any of the redacted infonnation without seeking a
lUling from this office. See id. § 552.301(a); Open Records Decision No. 673 (2000). As
such, the infonnation must be submitted in a manner that enables this office to detelmine
whether the infOlmation comes within the scope of an exception to disclosure. In this
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instance, we can discem the nature ofthe redacted information; thus, being deprived ofthat
information does not inhibit our ability to make a ruling. In the future, however, the city
should refrain from redacting any information that it submits to this office in seeking an open
records ruling. Failure to do so may result in the presumption that the redacted information:
is public. See Gov't Code § 552.302.

Next, we address your argument under section 552.108 of the Government Code, as this is
the most encompassing exception to disclosure you raise. You argue that Exhibits A and B
are excepted from disclosure under section 552.1 08(a)(1). This exception generallyprotects
infonnation that, ifreleased, would interfere with the detection, investigation, or prosecution
of crime, but does not make information confidential. See id. § 552.108(a)(1). We note,
however, that Exhibit A includes records that are subject to section 773.091 of the Health
and Safety Code, which contains a right of access provision. See Health & Safety Code
§§ 773.092(e)(4), .093. This office has found specific statutory right of access provisions
prevail over· general exceptions to disclosure under the Act. See Open Records
Decision No. 451 at 4 (1986). Accordingly, we will address the records at issue under
section 773.091.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses information other statutes make confidential,
including chapter 773 ofthe Health and Safety Code, which pertains to emergency medical
service ("EMS") records. Access to EMS records is govemed by the provisions of
section 773.091 oftheHealthand Safety Code. See Open Records Decision No. 598 (1991).
Section 773.091 provides in part:

(b) Records of the identity, evaluation, or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
infonnation regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). We have marked the documents in Exhibit A that
constitute confidential EMS records. It appears these records pertain to the requestor; thus,
he may have a right of aceess to the marked EMS records. We note records that are
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confidential under section 773.091 may be disclosed to "any person who bears a written
consent ofthe patient or other persons authorized to act on the patient's behalffor the release
of confidential infonnation." Id. §§ 773.092(e)(4), .093. Section 773.093 provides that a
consent for release ofEMS records must specify: (1) the infonnation or records to be covered
by the release; (2) the reasons or purpose for the release; and (3) the person to whom the
infonnation is to be released. Thus, with the exception of the infonnation subject to
section 773.091 (g), which is not confidential, the marked EMS records may onlybe released
in accordance with chapter 773 ofthe Health and Safety Code. See id. §§ 773.091-.093.

With regard to the rest of Exhibits A and B, including any infonnation encompassed by
section 773.091(g) of the Health and Safety Code that is not otherwise subject to release
under sections 773.092 and 773.093, we address section 552.108 ofthe Government Code.
Section 552.108(a)(l) excepts from disclosure "[i]nfonnation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of
crime ... if ... release ofthe infonnation would interfere with the detection, investigation,
or PIQseclltion of crime[.]" Gov't Code §552.108(a)(1). Agovernmental body must
reasonably explain how and whysection 552.1 08 is applicable to the inforrmltion at issue.
Seeid. § 552.301(e)(1)(A);ExpartePruitt, 551 S.W.2d706(Tex.1977). You state that the
infonnation in Exhibits A and B is related to an ongoing criminal investigation. Based on
your representation, we conclude that section 552.108(a)(1) is applicable in this instance.
See Houston Chronicle Publ 'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.-Houston [14th Dist.] 1975), writ ref'dn.r. e. per curiam, 536 S.W.2d559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases).

Section 552.1 08 does not except from disclosure "basic infonnation about an arrested person,
an arrest, or a crime." Gov't Code § 552.1 08(c). Section 552.1 08(c) refers to the basic front
page infonnation held to be public in Houston Chronicle. See 531 S.W.2d at 186-88. The
city must release basic infonnation, including a detailed description of the offense, even if
the infonnation does not literally appear on the front page ofan offense or arrest report. See
Open Records Decision No. 127 at 3-4 (1976) (summarizing types ofinfonnation deemed
public by Houston Chronicle). With the exception of basic infonnation, the city may
withhold the remaining infonnation in Exhibit A and Exhibit B under section 552.1 08(a)(1).

Next, we address your arguments for the remaining submitted infonnation. As previously
noted, section 552.101 of the Government Code encompasses infonnation other statutes
make confidential. Chapter 560 ofthe Government Code provides that a governmental body
may not release fingerprint infonnation except in certain limited circumstances. Gov't Code
§§ 560.001 (defining "biometric identifier" to include fingerprints), .002 (prescribing manner
in which biometric identifiers must be maintained and circumstances in which they can be
released), .003 (providing that biometlic identifiers in possession ofgovernmental body are
exempt from disclosure under Act). Accordingly, the city must withhold the fingerprint
information we have marked in the remaining infonnation under section 552.101 in
conjunction with section 560.003 of the Government Code.
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Section 552.101 also encompasses section 1703.306 of the Occupations Code, which
provides as follows:

(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or
a person for whom a polygraph examination is conducted or an emp10ye~ of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member's agent, ofa governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process of law.

(b) The [Polygraph Examiners] Board or any other governmental agency that
acquires infonnation from a polygraph examination under this section shall
maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. The submitted information contains infonnation acquired from
polygraph examinations. The requestor does not fall into any ofthe categories ofindividuals
who are authorized to receive the submitted polygraph information under
section 1703.306(a). Accordingly, we conclude the city must withhold the information
acquired from polygraph examinations, which we have marked, under section 552.101 in
conjunction with section 1703.306 of the Occupations Code.

We note the submitted infonnation also contains L-2 Declaration of Medical Condition
Fonns and L-3 Declaration of Psychological and Emotional Health Forms required by the
Texas Commission on Law Enforcement Officer Standards and Education ("TCLEOSE")
that are subject to section 1701.306 of the Occupations Code, which is encompassed by
section 552.101 of the Government Code. Chapter 1701 of the Occupations Code is
applicable to TCLEOSE. Specifically, section 1701.306 provides as follows:
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(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type ofofficer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy ofthe report
on file in a format readily accessible to the cOlmnission. A declaration is not
public information.

Id. § 1701.306(a)-(b). Therefore, the city must withhold the submitted L-2 and L-3
declaration forms under section 552.101 in conjunction with section 1701.306 of the
Occupations Code.

We note that the remaining information includes medical records. Section 552.101
encompasses the Medical Practice Act (the "MPA"), subtitle B oftitle 3 ofthe Occupations
Code. Section 159.002 of the MPA provides in part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the infOlmation was first obtained.

Id. § 159.002(b), (c). Medical records must be released upon the patient's signed, written
consent, provided that the consent specifies (1) the information to be covered by the release,
(2) reasons or purposes for the release, and (3) the person to whom the information is to be
released. Id. §§ 159.004. Section 159.002(c) also requires that any subsequent release of
medical records be consistent with the purposes for which the governmental body obtained
the records. Open Records Decision No. 565 at 7 (1990). Medical records may be released
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only as provided under the MPA. ORD 598. We have marked the medical records in the
remaining information that may only be released in accordance with the MPA.

Section 552.101 also encompasses section 611.002 of the Health and Safety Code, which
provides in part:

(a) Communications between a patient and a professional, and records ofthe
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b). Section 611.001 defines a "professional" as (1) a
person authorized to practice medicine, (2) a person licensed or certified by the state to
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authorized, llcensed, orceitified. Seeld.S··61l.001(2).
Sections 611.004 and 611.0045 provide for access to mental health records only by certain
individuals. See ORD 565. These sections pennit disclosure ofmental health records to a
patient, a person authorized to act on the patient's behalf, or a person who has the written
consent of the patient. Health & Safety Code §§ 611.004, .0045. Thus, the city may only
release the mental health records we have marked in accordance with sections 611.004
and 611.0045 of the Health and Safety Code.

Section 552.101 also encompasses criminal history record information ("CHRI") generated
by the National Crime Information Center ("NCIC") or by the Texas Crime Information
Center ("TCIC"), which is confidential. Title 28, part 20 ofthe Code ofFederal Regulations
governs the release of CHRI that states obtain from the federal government or other states.
ORD 565. The federal regulations allow each state to follow its individual law with respect
to CHRI it generates. Id. Section 411.083 of the Government Code deems confidential
CHRI that the Texas Department ofPublic Safety ("DPS") maintains, except that the DPS
may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Codeare
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld
under section 552.101 of the Government Code in conjunction with Government Code
chapter 411, subchapter F. See id. § 411.082(2)(B) (term CHRI does not include driving
record infonnation). We find a portion ofthe remaining information is CHRI generated by
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TCIC or NCIC. Accordingly, the city must withhold the information we have marked
pursuant to section 552.101 in conjunction with section 411.083 of the Government Code.

Section 552.101 also encompasses section 411.192 of the Government Code.
Section 411.192 governs the release of all information maintained by DPS concerning the
licensure of individuals to carry a concealed handgun, and provides as follows:

(a) [DPS] shall disclose to a criminal justice agency information contained
in its files and records regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter.
Information on an individual subject to disclosure under this section includes
the individual's name, date of birth, gender, race, and zip code. Except as
otherwise provided by this section and by Section 411.193, all other records
maintained under this subchapter are confidential and are not subject to
mandatory disclosure under the open records law, Chapter 552.

(b) An applicantorficense holder may he·fuffiisheda copy ofdisdosable
records regarding the applicant or license holder on request and the payment
of a reasonable fee.

(d) This section does not prohibit the department from making public and
distributing to the public at no cost lists of individuals who are certified as
qualified handgun instructors by the department.

Gov't Code § 411.192(a), (b), (d). The city received some ofthe remaining infOlmation,
which we have marked, from DPS pursuant to section 411.192. In this instance, the
requestor is not a criminal justice agency, nor is the requestor a license holder whose
infonnation is at issue. Further, we note that section 411.193 is not applicable in this
instance. See id. § 411.193 (making a statistical report including the number of licenses
issued, denied, revoked, or suspended by the department during the preceding month
available to the public). Therefore, the city must withhold the information we have marked
pursuant to section 552.101 in conjunction with section 411.192 ofthe Government Code.

Section 552.101 also encompasses the common-law right of privacy, which protects
information that is 1) highly intimate or embarrassing, such that its release would be highly
objectionable to a reasonable person, and 2) not oflegitimate concern to the public. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). The types of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. This office has found certain personal financial
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decisions not relating to a financial transaction between an individual and a governmental
body are generally intimate and embarrassing. See Open Records Decision No. 545 (1990).
This office has also found medical information or information indicating disabilities or
specific illnesses is excepted from required public disclosure under common-law privacy.
See Open Records Decision No. 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Upon review, we have marked the information that is both highly
intimate or embarrassing and not of legitimate public interest. Accordingly, the city must
withhold the infOlmation we have marked under section 552.101 in conjunction with
common-law privacy.

Next, we note some of the remaining infolmation is excepted from disclosure under
section 552.117 of the Government Code.' Section 552.117(a)(2) excepts from disclosure
the current and fonner home addresses and telephone numbers, social security numbers, and
family member infonnation regarding a peace officer regardless of whether the officer
requested confidentiality under section 552.024 or 552.1175 of the Government Code.2

Gov't Code § 552. 117(a)(2). We note that section 552.117 also encompasses personal
celhilaiteleph6rie nliinbers, provided thaHhecelllilarteIephone service is not paid for by a
governmental body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not
applicable to cellular mobile phone numbers paid for by governmental body and intended for
official use). We also note that an individual's personal post office box number is not a
"home address" and therefore may not be withheld under section 552.117. See Gov't Code
§ 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history makes clear that
purpose of section 552.117 is to protect public employees from being harassed at home)
(citing House Committee on State Affairs, Bill Analysis, H.B. 1979, 69th Leg. (1985»
(emphasis added). Accordingly, the city must withhold the information we have marked
pursuant to section 552.117(a)(2).

Next, we note portions of the remaining information relate to peace officers who are
employed by governmental bodies other than the city. Section 552.1175 provides in part:

(a) This section applies only to:

(5) employees of a district attorney, criminal district attorney, or
countyor municipal attorneywhosejurisdiction includes any criminal
law or child protective services matters[.]

I The Office of the Attorney General will raise a mandatory exception like section 552.117 of the
Govenmlent Code on behalf of a governmental body, but ordinarily will not raise other exceptions. Open
Records Decision Nos. 481 (1987),480 (1987),470 (1987).

2"Peace officer" is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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(b) Information that relates to the home address, home telephone number, or
social security number ofan individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter ifthe individual to whom the
information relates:

(1) chooses to restrict public access to the infonnation; and

(2) notifies the governmental body of the individual's choice on a
form provided by the governmental body, accompanied by evidence
of the individual's status.

Gov't Code § 552.1 175(a)(5), (b). The city must withhold the telephone numbers and
addresses we have marked under section 552.1175 to the extent that the individuals involved
fall within the scope of section 552.1175(a) and elect to restrict access to the marked
infOlmation in accordance with section 552.1 175(b).

Next, you assert some ofthe remaining information is excepted under section 552.130 ofthe
Government Code, which provides that information relating to a motor vehicle operator's
license, driver's license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Id. § 552.l30(a)(1), (2). The city must withhold the Texas
motor vehicle record information we have marked under section 552.130.

Finally, we note the remaining information contains information subject to sections 552.136
and 552.137 ofthe Government Code.3 Section 552.136 states that "[n]otwithstanding any
other provision ofthis chapter, a credit card, debit card, charge card, or access device number
that is collected, assembled, or maintained by or for a governmental body is confidential."
Id. § 552.136. The city must withhold the insurance policy number we have marked under
section 552.136.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Id. § 552. 137(a)-(c). The
marked personal e-mail addresses are not of a type specifically excluded by
section 552.137(c). Therefore, the citymust withhold the personal e-mail addresses we have
marked under section 552.137, unless the owners consent to their disclosure.

3 The Office of the Attorney General will raise mandatory exceptions like sections 552.136
and 552.137 of the Government Code on behalf of a governmental body, but ordinarily will not raise other
exceptions. Open Records Decision Nos. 481, 480, 470.
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In summary, the marked EMS records in Exhibit Amust be withheld under section 773.091
of the Health and Safety Code, except for the infonnation specified by section 773.091(g),
unless the city receives the required written consent for release under sections 773.092
and 773.093 of the Health and Safety Code. Except for basic information, the city may
withhold the remaining information Exhibit A, including any inforn1ation encompassed by
section 773.091 (g) of the Health and Safety Code that is not otherwise subject to release
under sections 773.092 and 773.093, and Exhibit B under section 552.108(a)(1) of the
Government Code. The city must withhold the following under section 552.101 of the
Government Code: 1) the fingerprint infonnation we have marked in conjunction with
section 560.003 of the Government Code; 2) the information acquired :£i.-om polygraph
examinations, which we have marked, in conjuncti0l1 with section 1703.306 of the
Occupations Code; 3) the submitted L-2 and L-3 declaration fOffilS in conjunction with
section 1701.306 of the Occupations Code; 4) the marked medical records in accordance
with the MPA; 5) the marked mental health records in accordance with sections 611.002 of
the Health and Safety Code; 6) the CHRI we have marked in conjunction with
section 411.083 ofthe Government Code; 7) the information we have marked in conjunction
with section 411.192 of the Government Code; and 8) the information we have marked in
conjunction with common-law privacy. The city must withhold the information we have
marked pursuant to section 552.117(a)(2) of the Government Code. The city must also
withhold the infonnation we have marked under sedion552.1175 ofthe Government Code,
to the extent that the individuals involved fall within the scope of section 552.1175(a) and
elect to restrict access to the marked information in accordance with section 552.1175(b).
The citymust withhold the Texas motorvehicle record information wehave markedpursuant
to section 552.130 of the Government Code and the insurance policy number we have
marked pursuant to section 552.136 of the Government Code. The city must withhold the
e-mail addresses we have marked under section 552.137 ofthe Govenllnent Code, unless the
owners of the e-mail addresses have affirmatively consented to their disclosure. The
remaining information must be released to the requestor.4

This letter TIlling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This TIlling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

4We note the infoDnation to be released contains social security numbers. Section 552.147(b) of the
Govermnent Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act.
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

av~
Amy L.S. Shipp
Assistant Attorney General
Open Records Division

ALS/rl

Ref: ID# 347843

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


