
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 8, 2009

Mr. Joshua P. Searcy
Searcy & Searcy, P.C.
P.O. Box 3929
Longview, Texas 75606

0R2009-09367

Dear Mr. Searcy:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas
assignedID# 348397.

The City ofHallsville (the "city"), which you represent, received a request for information
pertaining to the annexation, development, and water supply ofa specified area ofland. You
state the city has released some information regarding the annexation of the specified land.
You indicate that the requested plats for development of the specified land are not
maintained by the city, but rather the Harris County Clerk's Office. We note that the Act
does not require· a governmental body that receives a request for information to create
responsive information or obtain information that is notheld by the governmental body or
on its behalf. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266,267-68
(Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3
(1986). You claim that the remaining requested information is excepted from disclosure
under sections 552.103 and 552.107 of the Govemment Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information.!

Initially, we note that some of the information you have submitted to us for review is not
responsive to the instant request for information because it was created after the request for
information was received. This mling does not address the public availability of any
infonnation that is not responsive to the request, and the city is not required to release this
information, which we have marked as non-responsive, iiI response to this request. See 562
S.W.2d at267-68.

IWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Eqnal Employment Opportnnity Employer. Printed on Recycled Paper



Mr. Joshua P. Searcy - Page 2

You assert that some of the responsive information is subject to section 552.1 03 of the
Government Code, which provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a govenunental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonablyanticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). The purpose of section 552.103 is to enable a governmental
body to protect its position in litigation by forcing parties to obtain infonnation relating to
litigation through discovery procedures. See Open Records Decision No. 551 at 4-5 (1990).
A governmental bodyhas the burden ofproviding relevant facts and documents to show that
the section 552.103(a) exception is applicable in a particular situation. The test for meeting
this burden is a showing that (1) litigation was pending or reasonably anticipated on the date
that the governmental body received the request for information, and (2) the information at
issue is related to that litigation. Thomas v. Cornyn, 71 S.W.3d 473, 487 (Tex.
App.-Austin 2002, no pet.); Univ. of Tex. Law Sch. v. Tex. Legal Found., 958
S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684
S.W.2d 210,212 (Tex. App.-Houston [It Dist.] 1984, writ ref'd n.r.e.); ORD 551 at 4. A
governmental body must meet both prongs ofthis test for information to be excepted under
section 552.103(a).

To establish that litigation is reasonably anticipated for purposes of section 552.103, a
governmental body must provide this office with "concrete evidence showing that the claim
that litigation may ensue is more than mere conjecture." See Open Records Decision
No. 452 at 4 (1986). Concrete evidence to suppOli a claim that litigation is reasonably
anticipated may include, for example, the governmental body's receipt ofa letter containing
a specific threat to sue the governmental body from an attorney for a potential opposing
party. Open Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5
(1989) (litigation must be "realistically contemplated"). On the other hand, this office has
detennined that ifan individual publicly threatens to bring suit against a governmental body,
but does not actually take objective steps toward filing suit, litigation is not reasonably
anticipated. See Open Records Decision No. 331 (1982).

You inform this office that the city is currently involved in negotiations with the requestor
regarding the provision ofwater services to the specified area ofland. You further explain
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that if these negotiations do not result in an agreement, "there is a very real possibility of
litigation" between the city and the requestor. However, you do not indicate, nor does the
information reflect, that any pmiy has taken any objective steps towards initiating litigation
againstthecity. See Open Records Decision No. 361 (1983). Therefore, we find the city has
not demonstrated that litigation was·reasonably anticipated on the date it received the instant
request for information. Accordingly, the citymaynot withhold anyportion ofthe submitted
responsive information under section 552.103 of the Government Code.

Section 552.107(1) of the Gove111ment Code protects information coming within the
att0111ey-client privilege. Gov't Code § 552.107(1). When asserting the att0111ey-client
privilege, a govemmenta1 body has the burden of providing the necessary facts to
demonstrate the elements ofthe privilege in order to withhold the information at issue. Open
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that
the infonnation constitutes or documents a communication. Id. at 7. Second, the
communication must have been made "for the purpose of facilitating the rendition of
professiona11ega1 services" to the client governmental body. TEX. R. EVID. 503(b)(1). The
privilege does not apply when an att0111ey or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.-Texarkana 1999, orig. proceeding) (att0111ey-client privilege does not applyifatt0111ey
acting in a capacity other than that of att0111ey). Governmental att0111eys often act in
capacities other than that ofprofessiona11ega1 counsel, such as administrators, investigators,
or managers. Thus, the mere fact that a communication involves an att0111ey for the
government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Lastly, the att0111ey-c1ient privilege applies only to a confidential
communication, id., meaning it was "not intended to be disclosed to thirdpersons other than
those to whom disclosure is made in furtherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission of the
cOlTIlnmlication." Id. 503(a)(5).

Whether a commlmicationmeets this definition depends on the intent ofthe parties involved
at the time the infonnation was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a govemmenta1 body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the att0111ey-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire cOlmnunication, including facts contained therein).

You explain that the responsive docmnents you have marked as privileged consist of
confidential commmncations between and among city officials and city att0111eys. We
understand that these communications were made in furtherance of the rendition of
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professional legal services. Based on your representations and our review, we conclude that
the city may withhold the responsive communications you marked under section 552.107(1)
ofthe Govemment Code.

The remaining documents containprivate e-mail addresses that are subject to section 552.137
of the Govemment Code.2 Section 552.137 excepts from disclosure "an e-mail address of
amember ofthe public that is provided for the purpose ofcommtmicating electronicallywith
a govenunental body," unless the member ofthe public consents to its release or the e-mail
address is a type specifically excluded by subsection (c). See Gov't Code § 552.137(a)-(c).
The e-mail addresses at issue aTe not a type specifically excluded by section 552.137(c).
Accordingly, the city must withhold the e-mail addresses we marked under section 552.137
ofthe Govemment Code, unless the owners ofthe e-mail addresses affirmatively consent to
their disclosure.

In summary, the city may withhold the information you marked as privileged under
section 552.107 and must withhold the e-mail addresses we marked under section 552.137.
The remaining responsive information must be released.

TIns letter ruling is limited to the patiicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this TIlling must not be relied upon as a previous
determination regarding ~my other infonnation or any other circumstances.

This TIlling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex ot1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Sincerely,

Bob Davis
Assistatlt Attomey General
Open Records Division

RSD/cc

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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Ref: ID# 348397

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


