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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 8, 2009

Mr. Scott A. Durfee
Assistant General Counsel
Harris County

1201 Franklin, Suite 600
Houston, Texas 77002-1901

OR2009-09405

Dear Mz. Durfee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 348430. ’

The Harris County District Attorney’s Office (the “district attorney”) received a request for
all records in the possession of the Harris County Sheriff’s Office (the “sheriff”) pertaining
to a specified traffic accident. You claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, you inform us that the district attorney is not the custodian of the sheriff’s records.
We note that the Act does not require the district attorney to create responsive information.
Likewise, the Act does not require a governmental body to take affirmative steps to create
or obtain information that is not in its possession, so long as no other individual or entity
holds the information on behalf of the governmental body that receives the request. See
Gov't Code § 552.002(a); Open Records Decision Nos. 534 at 2-3 (1989), 518 at 3 (1989).
However, a governmental body must make a good-faith effort to relate a request to any
responsive information that is within its possession or control. See Open Records Decision
No. 561 at 8-9 (1990). In this instance, you have submitted documents for our review. Thus,
we assume the district attorney has made a good-faith effort to locate responsive documents
in its possession, and we will address your submitted arguments.
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Next, we note that the submitted documents include an accident report form completed
pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.064 (Texas
Peace Officer’s Accident Report form). Section 550.065(b) of the Transportation Code
states that except as provided by subsection (c), accident reports are privileged and
confidential. Section 550.065(c)(4) provides for the release of accident reports to a person

~ who provides two of the following three pieces of information: (1) dafte of the

accident; (2) name of any person involved in the accident; and (3) specific location of the
accident. Id. § 550.065(c)(4). Under this provision, the Texas Department of Transportation
or another governmental body is required to release an unredacted copy of an accident report
to a person who provides the governmental body with two or more pieces of information

specified by the statute. Id. In the present request, the requestor has provided the required-

information.- As a general rule, the exceptions to disclosure found in the Act do not apply
to information that other statutes make public. See Open Records Decision Nos. 623 at 3
(1994), 525 at 3 (1989). Accordingly, the district attorney must release the accident report
in its entirety pursuant to section 550.065(c).

Next, we note the submitted information contains court-filed documents.
Section 552.022(a)(17) of the Government Code provides for required public disclosure of
“information that is also contained in a public court record,” unless the information is
expressly confidential under other law. Gov’t Code § 552.022(a)(17). You claim the
court-filed documents are excepted from disclosure under section 552.108 of the
Government Code. However, section 552.108 is a discretionary exception that protects a
governmental body’s interests and is, therefore, not “other law” for purposes of
section 552.022(2)(17). See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions generally), 586 (1991) (governmental body may waive section 552.108).
Therefore, the district attorney may not withhold the court-filed documents, which we have
marked, under section 552.108 of the Government Code. We note, however, portions of the
section 552.022 documents are subject to section 552.137 of the Government Code.!
Accordingly, we will address the applicability of section 552.137 to the documents subject
to section 552.022.

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that

is provided for the purpose of communicating electronically with a governmental body”

unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c). We have marked an
e-mail address not of a type specifically excluded by section 552.137(c). Therefore, the
district attorney must withhold the e-mail address we have marked within the documents
subject to section 552.022 pursuant to section 552.137 of the Government Code, unless the
district attorney has received consent for its release.

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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We next address your argument under section 552.108 for the information not subject to
section 552.022. Section 552.108 of the Government Code provides in part:

(a) Information held by a law enforcement agency or prosecutor that deals
__with the detection, investigation, or prosecution of crime is excepted from

[required public disclosure] if:

(4) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(3) the internal record or notation:

(A) 1s prepared by an attorney represehting the state in
anticipation of or in the course of preparing for criminal-
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)(4), (b)(3). A governmental body that claims an exception to
disclosure under section 552.108 must reasonably explain how and why this exception is
applicable to the information the governmental body seeks to withhold. See id.
§§ 552.108(a)(4), (b)(3), .301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977); Open
Records Decision No. 434 at 2-3 (1986). In Curry v. Walker, 873 S.W.2d 379 (Tex. 1994),
the Texas Supreme Court held a request for a district attorney’s “entire litigation file” was
“too broad” and, quoting National Union Fire Insurance Co. v. Valdez, 863 S.W.2d 458
(Tex. 1993, orig. proceeding), held “the decision as to what to include in [the file] necessarily
reveals the attorney’s thought processes concerning the prosecution or defense of the case.”
Curry, 873 S.W.2d at 380.
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You contend that the submitted information is excepted from disclosure under
section 552.108 in conjunction with Curry because “in requesting the District Attorney’s
entire file, the information requested necessarily calls for the District Attorney’s work
product.” You argue that release of the submitted information would reveal the mental
impressions and legal reasoning of the district attorney. However, we note that the request

~ is for documents in the possession of the sheriff and is not for the district attorney’s entire

prosecution file. Thus, the submitted information may not be withheld in its entirety under
section 552.108(a)(4) and (b)(3). Additionally, you specifically claim that Appendix B-1
reflects the mental impressions and legal reasoning of the district attorney. Upon review, we
find you have demonstrated that Appendix B-1 consists of mental impressions or legal
reasoning of an attorney representing the state. Therefore, the district attorney may withhold
Appendix B-1 under section 552.108(2)(4) and (b)(3) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses chapter 411 of the Government Code.
Chapter 411 deems confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or the Texas Crime Information Center. CHRI
means “information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations of arrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions.” Id. § 411.082(2). Title 28, part 20 of
the Code of Federal Regulations governs the release of CHRI that states obtain from the
federal government or other states. Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow its individual law with respect to CHRI it generates.
Id. Section 411.083 ofthe Government Code deems confidential CHRI that the Department
of Public Safety (“DPS”’) maintains, except that DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.
Upon review, we have marked CHRIwithin Appendix B-2 that is subject to section 411.083.
Accordingly, the district attorney must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the

~Government Code. However, the remaining information in Appendix B-2 is not subject to

section 411.083 and may not be withheld under section 552.101 on that basis.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both elements of the test must be .
established. Id. at 681-82. Additionally, a compilation of an individual’s criminal history
is highly embarrassing information, the publication of which would be highly objectionable
to a reasonable person. Cf. U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
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significant privacy interest in compilation of one’s criminal history). Moreover, we find that
a compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. Upon review, we find that the information we have marked is highly
embarrassing and not of legitimate public concern. Therefore, the district attorney must

withhold the information we have marked pursuant to sectlon 552 101 of the Government

- Code in conjunction with common-law privacy.

Section 552.101 also encompasses the Medical Practice Act (the “MPA”), subtitle B oftitle 3
of the Occupations Code. See Occ. Code § 151.001. The MPA governs the public
availability of medical records. Section 159.002 of the MPA provides, in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b)-(c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id."§§ 159.002, .004; Open
Records Decision No. 598 (1991). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343

(1982). Upon review, we find the submitted laboratory test results, which we have marked, -

constitute medical records subject to the MPA. See ORD 598. The district attorney may
only release the information we have marked in accordance with the MPA.

Section 552.130 excepts from disclosure information related to a motor vehicle operator’s
or driver’s license or permit issued by an agency of this state or a motor vehicle title or
registration issued by an agency of this state. See Gov’t Code § 552.130(a)(1), (2).
Therefore, the district attorney must withhold the Texas motor vehicle record information
we have marked pursuant to section 552.130 of the Government Code.

Section 552.136 of the Government Code provides that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§§ 552.136(b), .136(a) (defining “access device”). We have marked an insurance pohcy
number that the district attorney must withhold under section 552.136.

In summary, the district attorney must release the accident report we have marked pursuant
to section 550.065 of the Transportation Code. The district attorney must withhold the e-
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mail address we have marked in the court-filed documents under section 552.137 of the
Government Code, unless it receives consent for its release. The district attorney may
withhold the information in Appendix B-1 under section 552.108(a)(4) and (b)(3) of the
Government Code. The district attorney must withhold the marked CHRI under
section 552.101of the Government Code in conjunction with section 411.083 of the

Government Code. The disirict attorney must withhold the information we have marked

under section 552.101 of the Government Code in conjunction with common-law privacy.
The marked laboratory reports may only be released in accordance with the MPA. The
district attorney must withhold the marked Texas motor vehicle record information under
section 552.130 of the Government Code and the marked insurance policy number under
section 552.136 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Karen E. Sfack

Assistant Attorney General
Open Records Division
KES/cc

Ref: ID# 348430

Enc. Submitted documents

c: Requestor
(w/o enclosures)




