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Ms. Judith Sachitano Rawls
Assistant City Attorney
Beaumont Police Department
P.O. Box 3827
Beaumont, Texas 77704-3827

0R2009-09434

Dear Ms. Rawls:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned!p# 348453 (Beaumont ORR#'s 04-51 & 04-44).

The City of Beaumont (the "city") received two requests frOll1 different requestors for
infonnation relating to a specified police officer. You claim that the submitted infonnation
is excepted from disclosure under sections 552.101, 552.102, and 552.108 of the
Government Code. You also state that the city believes the infonnation may involve the
inte~estsofa thIrd party. You state you have notified the interested third party ofthis request
and of their right to submit arguments stating why their infonnation should not be released.
See Gov't Code § 552.304 (providing that interested third party may submit comments
stating whyinfonnation should or should not be released). We have considered the
exceptions you claim and reviewed the submitted infonnation.

Initially, we note that you have redacted portions of the infonnation you have submitted in
Exhibit C. Pursuant to section 552.301 ofthe Government Code, a governmental body that
seeks to withhold requested infOlmation must submit to this office a copy ofthe infonnation,
labeled to indicate which exceptions apply to which parts of the copy, unless the
governmental bodyhas received a previous detennination for the infonnation at issue. Gov't
Code §§ 552.301(a), .301(e)(1)(D). You do not assert, nor does our review of the records
indicate, that you have been authorized to withhold any ofthe redacted infonnation without
seeking a ruling from this office. See id. § 552.301(a); Open Records Decision 673 (2000).
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As such, these types of information must be submitted in a manner that enables this office
to determine whether the infonnation comes within the scope ofan exception to disclosure.
In this instance, we can discern the nature ofthe redactedinfonnation; thus, being deprived
ofthat information does not inhibit our ability to make a ruling. In the future, however, the
city should refrain from redacting any information it submits to this office in seeking an open
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records ruling. Redaction of such infOlmation may result in a determination that the
infonnation must be released. See Gov't Code § 552.302; Hancock v. State Bd. ofIns., 797
S.W.2d 379, 381 (Tex. App. -Austin 1990, no writ).

Next, you state specified pOliions o(Exhibit C are not responsive to the request. This
decision does not address the public availability ofthe non-responsive information, and that
infOlmation need not be released.

Section 552.101 ofthe Government Code excepts from disclosure "infOlmation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code§ 552.101. This section encompasses section 143.089 ofthe Local Government Code.
Section 143.089 contemplates two different types ofpersonnel files: a police officer's civil
service file that the civil service director is required to maintain, and an internal file that the
police department may maintain for its own use. Local Gov't Code § 143.089(a), (g). The
police officer's civil service file must contain specific items, including commendations,
periodic evaluations by the officer's supervisor, and documents from the employing
department relating to any misconduct in which the department took disciplinary action
against the officer under chapter 143 of the Local Government Code.1 See id.
§ 143.089(a)(l)-(2). In cases in which a police department investigates an officer's
misconduct and takes disciplinary action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, includingbackground documents such as complaints, witness statements,
and documents oflike nature from individuals who were not in a supervisory capacity, in the
police officer's civil service file maintained under section 143.089(a). Abbott v. City of
Corpus Christi, 109 S.W.3d 113, 122 (Tex. App.-Austin 2003, no pet.). All investigatory
materials in a case resulting in disciplinary actionare "from the employing department" when
they are held by or in possession ofthe depmiment because Of its investigation into a police
officer'smisconduct, and the departmenhilUst fOlward themto the civil service commission
for placement in the civil service personnel file. Id. Such records are subject to release
under chapter 552 of the Government Code. See Local Gov't Code § 143.089(f); Open
Records Decision No. 562 at 6 (1990). However, a document relating to an officer's alleged
misconduct may not be placed in his civil service personnel file if there is insufficient
evidence to sustain the charge ofmisconduct. Local Gov't Code § 143.089(b). Information
that reasonably relates to a police officer's employment relationship with the police
department and that is maintained in a police department's internal personnel file pursuant

IChapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion,
and uncompensated'duty. See Local Gov't Code §§ 143.051- .055.
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to section 143.089(g) is confidential and must not be released. City ofSan Antonio v. San
Antonio Express-News, 47 S.W.3d 556 (Tex. App.-San Antonio 2000, pet. denied); City
of San Antonio v. Tex. Attorney Gen., 851 S.W.2d 946 (Tex. App.-Austin 1993, writ
denied).

You state that the city is a civil service city under chapter 143 oTtneLocal-Govel11ment
Code. You state that Exhibit B is maintained in the named officer's police department
personnel file and pertains to an allegation that has not yet resulted in discipline. Based on
your representation, section 143.089(g) is applicable. Thus, Exhibit B is confidential
pursuant to section 143.089(g) of the Local Govenunent Code and must be withheld under
section 552.101 ofthe Government Code.2

Section 552.102 of the Govel11ment Code excepts from disclosure "infonnation in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code § 552.l02(a). The privacy analysis under section 552.102(a)
is the same as the common-law privacy standard under section 552.101. of the Gove11l1llent
Code. See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex.
App.-Austin 1983, writ ref'd n.r.e.) (addressing statutory predecessor). Common-law
privacy protects infonnation that is (1) highly intimate or embarrassing, such that its release
would be highly objectionable to a reasonable person, and (2) not oflegitimate concel11 to
the public. See Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. This office has stated, in numerous decisions, that infonnation
pertaining to the work conduct and job perfonnance of public employees is subject to a
legitimate public interest and therefore generally not protected from disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (public employee's job
perfonnance does not generally constitute employee's private affairs), 455 (1987) (public
employee's job performance or abilities generally not protected by privacy), 444 (1986)
(public has legitimate interest in knowing reasons for dismissal, demotion, promotion, or
resignation of public employee), 423 at 2 (1984) (scope of public employee privacy is
narrow). Accordingly, as the remaining infonnation at issue deals with the work conduct of
public employees, we find that this infonnation is of legitimate concel11 to the public.
Accordingly, none of the remaining infonnation at issue may be withheld under
section 552.102 of the Government Code.

In summary, the infonnation in Exhibit B must be withheld under section 552.101 of the
Govel11ment Code in conjunction with section 143.089(g) of the Local Govel11ment Code.
As no further exceptions to disclosure are raised, the remaining infonnation mustbe released.

2As our ruling for this infonnation is dispositive, we need not address yourremaining argument against
its disclosure.
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This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infOlmation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

~.
G~eg R ,h derson

I.
Assist ' t Attorney General
Open Records Division

GRid

Ref: ID#348453

Ene. . Submitted documents

c: Requestor
(w/o enclosures)


