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Houston, Texas 77019

0R2009-09523

Dear Mr. Pertile:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 348683 (City of Stafford #COS 09-002 and 09-003).

The Stafford Police Department (the "department"), which you represent, received two
requests from the same requestor for the personnel file ofa named officer and a copy of9-1-1
tapes and transcripts pertaining to a specified incident. You state you have released some of
the requested information to the requestor with certain information redacted under
section 552.117(a)(2) in accordance with Open Records Decision No. 670 (2001). See
ORD 670 at 6 (home addresses and telephone numbers, personal cellular telephone numbers,
personal pager numbers, social security numbers, and family member information ofpeace
officers may be withheld without necessity of requesting attorney general decision under
section 552.117). You claim that portions of the submitted information are excepted from
disclosure under sections 552.101, 552.108, 552.117, 552.119, 552.130, 552.136,
and 552.137 of the Government Code. We have considered the exceptions you claim and

_reviewed-the submitted representative sample-ofinformation. 1
----- ----- _ -- ---- -- --'__ -- ---

Initially, you state that some of the responsive infonnation was the subject of a previous
request for information, in response to which this office issued Open Records Letter
No. 2009-03558 (2009). In Open Records Letter No. 2009-03558, we ruled that the

1We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that submitted to this
office.
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depaIim~nt may withhold the 9-1-1 recording pertaining to a specified incident under
section 552.l08(a)(1) of the Government Code. The present request seeks the 9-1-1
recording pertaining to the SaIne specified incident. We conclude that, as we have no
indication thai the law, facts, and circumstances on which the prior ruling was based have
changed, the department may continue to rely on that ruling as a previous determination and
withhold the 9-1-Tcalrfn accordailce witn(JpeiiRecorasLetterNO~2U09:0T558~-SeeOpen----- ------- ­
Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior
ruling was based have not changed, first type of previous determination exists where
requested inf~rmation is precisely same information as was addressed in prior attorney
general ruling; ruling is addressed to same governmental body, and ruling concludes that.
information is or is not excepted from disclosure). As our ruling is dispositive for this
information, we need not address your remaining argument against its disclosure.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or by judicial decision." This section encompasses
information protected by other statutes. Section 552.101 encompasses the Medical Practice
Act (the "MPA"), subtitle B oftitlen 3 of the Occupations Code. Section 159.002 of the
MPA provides in part the following:,

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent With the
authorized purposes for which the information was first obtained~

Occ. Code § 159.002(b), (c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See Open Records Decision No. 598
(1991). This office has concluded that the protection afforded by section 159.002 extends

-- -t<Yfecordscreated byeither aphysicianor someone underthe supervision-ofaphysician; -See- -;- ---- --- --­
Open RecordsDecision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found
that when a file is created as a result ofa hospital stay, all the documents in the file referrtng
to diagnosis and treatment constitute physician-patient communications or "[r]ecords ofthe
identity, diagnosis,evaluation, or treatment of a patient by a physician that are created or
maintained by a physician." Open Records Decision No. 546 (1990). Medical records may
be released only as provided under the MPA. Id. Upon review, we have marked the portion
of the remaining information that constitutes medical records and that may only be released
in accordance with the MPA. However, no portion ofthe remaining information constitutes
a record ofthe identity, diagnosis, evaluation, or treatment ofa patient by a physician for the

-------r
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purposes of the MPA. Accordingly, none of the remaining information may be withheld
under section 552.101 of the Government Code in conjunction with the MPA.

We note that. the remaining information contains fingerprints. Chapter 560 of the
Government Code provides that a governmental body may not release fingerprint information

- --- - - ---excepfincerfiiilliffiitecrcircumstances. -seeGovTCode§-§-50U:UOT(delifiihg-"15iometfic----------·-
identifier" to' include fingerprints), 560.002 (prescribing manner in which biometric
identifiers mus.t be maintained and circumstances in which they can be released), 560.003
(biometric identifiers in possession ofgovernmental body exempt from disclosure under the
Act). You dp not inform us, and the submitted information does not indicate, that,
section 560.002 permits the disclosure ofthe submitted fingerprint information. Therefore,
the department must withhold this information, which we have marked, under
section 552.101 in conjunction with section 560.003 of the Government Code.

The remaining information also contains an L-3 (Declaration ofPsychological and Emotional
Health) form,which is required by the Texas Commission on Law Enforcement Officer
Standards and Education (the "commission"). Section 1701.306 of the Occupations Code,
which is also encompassed by section 552.101 of the Government Code, provides in .
relevant part as follows:

(a) The' commission may not issue a license to a person as an officer or
countyjailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
.writing that the person is in satisfactory psychological and emotional
health to serve as the type ofofficer for which a license is sought; and

." . .

'(2) a licensed physician who declares in writing that the person does
,not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or'other medical test.

(b) An agency hiring a person for whom a license as an officer or county
---- - -j ailer-is~sought-shall-selecttheexamining physician-and-the -examining-­

psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy ofthe report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). The department must withhold theL-3 form we have marked
under se'ction 552.101 in conjunction with section 1701.306 of the Occupations Code.

The remaining information contains a document that is subject to Chapter 611 ofthe Health
and Safety Code, which provides for the confidentiality ofrecords created or maintainedby

------~--._--_.---- ------- -- - -- -- --- --- -- ------~ I



Mr. Art Pertil~, III - Page 4

a menta~ health professional. Section 611.002(a) states that "[c]ommunications between a
patient and a professional, and records ofthe identity, diagnosis, evaluation, or treatment of
a patient that are created or maintained by a professional, are confidential." Section 611.001
defines a "professional" as (1) aperson authorized to practice medicine, (2) a person licensed
or certified by the state to diagnose, evaluate or treat mental or emotional conditions' or

- ~- ~ - - - - - ---dfs6rders,~or~(3) a-person the pafien'freasoiiablybBieves is-a1ith6rized,licefised;or~certlfieQ:---- ~-~- -~~- --~

Health & Safety Code § 611.001(b). Sections 611.004 and 611.0045 provide for access to
mental health records only by certain individuals. See Open Records Decision No. 565
(1990). We have marked the document that constitutes mental health records, and that may
only be released in accordance with sections 611.004 and 611.0045 ofthe Health and Safety .
Code.

I

--I
I

Section 552.101 also encompasses criminal history record information ("CHRI") generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 ofthe Code of Federal Regulations governs the release ofCHRI that states
obtain from theJederal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRnf-------~---.
generates. Id. Section 411.083 of the Government Code deems confidential CHRI that the i

Department of Public Safety ("DPS") maintains, except that the DPS may disseminate this
information as .provided in chapter 411, subchapter F of the Government Code. See Gov't
Code § 411.083. Sections 411.083(b)(1) and411.089(a) authorize a criminal justice agency
to obtain CHR!, but a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal jlistice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-411.127. Thus, any CHRI generated
by the federal government or another state may not be made available to the requestor except
in accordance· with federal regulations. See ORD 565. Upon review, we find that the
information we have marked constitutes CHRI and must be withheld under section 552.101
in conjunction with section 411.083 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
~--~----- ------rn-formati-on-thatt1-)-contains-highly-intimate-or-embarrassing-faets-the-publication-ofwhieh-:--

would be highly objectionable to a reasonable person and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 19~6).

The types ofinformation considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has found
that personal financial information not relating to a financial transaction between an
individual and 'a governmental body is excepted from required public disclosure. See Open .
Records DecisionNos. 600 (1992) (employee's designation ofretirement beneficiary, choice
of insurance carrier, election of optional coverages, direct deposit authorization, forms

- - - r
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allowing employee to allocate pre-tax compensation to group insurance, health care or
dependent care), 545 (1990) (deferred compensation information, participation in voluntary
investment program, election of optional insurance coverage, mortgage payments, assets,
bills, and credit history). We have marked the information that is confidential under
common-law privacy and thatthe department must withhold under section 552.101. Butthe

-- .- -- - --- - -~~iemaiiiinginf6fmati6n-isn6fliighlyititimateor--emoarrassing-br-of-Iegitim·ate-public-interest;--- -"--------- --- -
therefore, the remaining information is not confidential under common-law privacy, and the
department may not withhold it on that basis.

Next, we note that portions ofthe remaining information are excepted from disclosure under >

section 552.117(a)(2), which excepts from disclosure the home addresses and telephone
numbers, social security numbers, and family member information of a peace officer, as
defined by Article 2.12 ofthe Code ofCriminal Procedure, regardless ofwhether the officer
made an election under section 552.024 of the Government Code. Gov't Code
§ 552.117(a)(2); see Open Records Decision No. 622 (1994). Accordingly, the department
must w~thhold the information we have marked in the remaining information under
section 552.117(a)(2). -----

You assert that a photograph of the officer at issue is excepted from disclosure under
section 552.119 of the Government Code. Section 552.119 provides the following:

(a) Aphotograph that depicts a peace officer as defined by Article 2.12,
Code ofCriminal Procedure, the release ofwhich would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:,

, (1) the officer is under indictment or charged with an offense by
information;

> (2) the officer is a party in a civil service hearing or a case in
arbitration; or
(3) the photograph is introduced as evidence in ajudicial proceeding.

(b) Aphotograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Gov't Code § 552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, that release of the photograph would
endanger the life or physical safety ofa peace officer, as defined by article 2.12 of the Code
of Criminal Procedure. In this instance, you have demonstrated that release of the peace
officer's photograph would endanger the life or physical safety ofthe officer. Furthermore,
none of the exceptions to section 552.119 appear to apply. Therefore, the department must
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withhold the submitted photograph depicting a peace officer that we have marked under
section 552.119 of the Government Code.

Section 552.130 of the Government Code provides that information relating to a motor
vehicle operator's license, driver's license, motor vehicle title, or registration issued by a

~ - -- -- - ~--Texasagel1cTts--excepted-from publk-release~ -Gov't-eode-§-552.130Ca)Cl);-t2).---1"he- ---
department must withhold the Texas motor vehicle record information we have marked
under section 552.130.

Section 552.B6(b) provides that "[n]otwithstanding any other provision of this chapter, a .
credit card, debit card, charge card, or access device number that is collected, assembled, or
maintained by:or for a governmental body is confidential." The department must withhold
the account number we have marked under section 552.136. .

Section 552.137 of the Government Code requires a governmental body to withhold the
e-mail a4dresses of members of the general public, unless the individuals to whom the

- ---~mai1--aaaresseSOelong have affirmatively consentecrtoits pu15licaisclosure.--See-Ia:----------~--~-
§ 552.137 (b). You do not inform us that the owners of the e-mail addresses have
affirmatively consented to release. Therefore, the department must withhold the e-mail
addresses we have marked under section 552.137.

In summary, the department may continue to rely on a previous determination and withhold
the requested 9.:.1-1 recording in accordance with Open Records Letter No. 2009-03558. We
have marked the portion of the remaining information that constitutes medical records and
that may onlybe released inaccordancewiththeMPA The departmentmust withhold the
fingerprint information we have marked under section 552.101 in conjunction with
section 560.003:ofthe Government Code. The department must withhold theL.:.3 form we
have marked under section 552.101 in conjunction with section 1701.306 ofthe Occupations
Code. The mental health records, which we have marked, may only be released in
accordance with sections 611.004 and 611.0045 of the Health and Safety Code. The
department must withhold the information we have marked as CHRI under section 552.101
in conjunction with section 411.083 of the Government Code. We have marked the

~--~--~--inf0rmati0n-that-is-G0nfid0ntial-und€r-c()mm()n-Ia:w-privacy-and-that-the-department-must---­

withhold under section 552.101. The department must withhold the information we have
marked under section 552.117(a)(2). The department must withhold the submitted
photograph depicting a peace officer that we have marked under section 552.119 of the
Government Code. Lastly, the department must withhold the Texas motor vehicle record
information we have marked under section 552.130, the account number we have marked
under section 552. 136, and the e-mail addresses we have marked under section 552.137. The
remaining information must be released to the requestor.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
--~------govenmietftaI-"oody-arrd-ofthe-re-questor:-Formore-information-conc-erningthose-rights-and------- - --

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator ofthe Office ofthe Attorney ,
General at (512) 475-2497.

Sincerely,

.~$
---- ------4aam Lei15er--- ------- - ---------- --- --- -- - - - - - -- - - ---

Assistant Attorney General
Open Records Division

ACL/eeg

Ref: ID# 348683

-Enc. Submitted documents

c: Requestor
(w/o enclosures)


