
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 10,2009

Mr. Mark Sokolow
City Attorney
City ofPort Arthur
P.O. Box 1089
Port Arthur, Texas 77641,,1089

0R2009-09546

Dear Mr. Sokolow:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 348613.

The Port Arthur Police Department (the "department") received a request for information
related to a specified incident report, personnel records ofseveral named police officers, and
information related to gang and narcotics arrests for a specified area. You claim the
requested information is excepted from disclosure Under sections 552.101,552.102, 552.103,
552.108, 552.115, 552.117, 552.119, 552.122, 552.130, 552.137, and 552.140 of the
Government Code. We have considered the' exceptions you claim and reviewed the
submitted representative sample of information.!

Initially, we note some ofthe submitted information is not responsive to the request because
it falls outside the requested date range. We have marked the non-responsive information.
The department need not release non-responsive information in response to this request, and
this ruling will not address that information

IWe assume thatthe "representative sample" ofrecords submitted to this office is truly representative
of the. requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Next, you inform us there is not a "Weed and Seed Narcotics Task Force" and that
information relating to the requested gang and/or narcotics arrests is not reported or entered
based on zip code. You also state the department does not have information related to some
ofthe named officers. We note that the Act does not require a governmental body to release
information that did not exist when a request for information was received or to prepare new
information inresponse to arequest. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266, 267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records
Decision Nos. 605 at 2 (1992), 452 at 3 (1986),362 at 2 (1983). However, we further note
that a governmental body has a duty to make a good faith effort to relate a request for
information to information that the governmental bodyholds or to which it has access. Open
Records DecisionNo. 561 (1990). You state information exists as to "arrests and disposition
with dates and times as it pertains to area[s] of the [c]ity that ha[ve] been designated for
Weed and Seed, which is a federal program." As you have submitted information for our
review and raised an exception to disclosure for this information, we consider the department
to have made a good faith effort to identify information that is responsive to the request, and
we will address the applicability of section 552.108 of the Government Code for this
information.

Next, you raise the federal Health Insurance _Portability and Accountability Act of 1996
("HIPAA"), 42 U.S.C. §§ 1320d-1320d-8. At the direction of Congress, the Secretary of
Health and Human Services ("HHS") promulgated regulations setting privacy standards for
medical records, which HHS issued as the Federal Standards for Privacy of Individually
Identifiable Health Information. See Health Insurance Portability and Accountability Act
of 1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for
Privacy of Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy
Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the
releasability ofprotected health information by a covered entity. See 45 C.F.R. pts. 160, 164.
Under these standards, acovered entitymay not use or disclose protected health information,
except as provided by parts 160 and 164 of the Code of Federal Regulations. See id.
§ 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted that section 164.512 of title 45 of the Code ofFederal
Regulations provides that a covered entity may use or disclose protected health information
to the extent that suchuse or disclosure is required by law and the use or disclosure complies
with and is limited to the relevant requirements ofsuch law. See 45C.F.R. § 164.512(a)(1).
We further noted that the Act "is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public." See ORD 681 at 8; see also Gov't Code
§§ 552.002, .003, .021. We therefore held that the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
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confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosure under the Act

.confidential, the department may withhold protected health information from the public only
ifthe information is confidential under other law or an exception in subchapter C ofthe Act
applies.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses other statutes, including section 61 03(a) of
title 26 of the United States Code. Prior decisions of this office have held that
section 6103(a) of title 26 of the United States Code renders tax return information
confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open Records Decision
Nos. 600 (1992) (W-4 forms). Section 6103(b) defines the term "return information" as "a
taxpayer's identity, the nature, source, or amount of income, payments, tax· withheld,
deficiencies, overassessments or tax payments ... or any other data, received by, recorded
by, prepared by, furnished to, or collected by the Secretary [ofthe Internal Revenue Service]
with respect to a return or the determination of the existence, or possible existence, of
liability ... for any tax, penalty, ..., or offense[.]" See 26 U.S.C. § 61 03(b)(2)(A).
Federal courts have construed the term "return information" expansively to include any
information gathered by the Internal Revenue Service regarding a taxpayer's liability under
title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp 748, 754 (M.D.N.C.
1989), aff'dinpart, 993 F.2d 1111 (4th Cir. 1993). Therefore, the department must withhold
the submitted W-4 form pursuant to section 552.101 in conjunction with section 6103(a) of
title 26 of the United States Code.

Section 552.101 also encompasses chapter 411 of the Government Code, which makes
confidential criminal history record information ("CHRI") generated by the National Crime
Information Center ("NCIC") or by the Texas Crime Information Center ("TCIC"). The
federal regulations allow each state to follow its individual law with respect to CHRI it
generates. See Gov't Code § 411.083. Section 411.083 of the Government Code deems
confidential CHRI that the Department ofPublic Safety ("DPS") maintains, except that DPS
may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See id. Sections 411.083(b)(1) and 411.089(a) authorize a criminal
justice agency to obtain CHRI; however, a criminal justice agency may not release CHRI
except to another criminal justice agency for a criminal justice purpose. ld. § 411.089(b)(1).
Other entities specified in chapter 411 ofthe Government Code are·entitled to obtain CHRI
from DPS or another criminal justice agency; however, those entities may not release CHRI
except as provided by chapter 411. See generally id. §§ 411.090 - .127. Furthermore, any
CHRI obtained from DPS or any other criminal justice agency must be withheld under
section 552.1 01ofthe Government Code in conjunction with Government Code chapter 411,
subchapter F. A portion of the submitted information constitutes CHRI generated by the
NCIC and the TCIC. We have marked the information the department must withhold
pursuant to section 552.101 in conjunction with chapter 411 of the Government Code.
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Section 552.101 also encompasses the doctrine ofcommon-lawprivacy. Section 552.102(a)
ofthe Government Code excepts from public disclosure "information in a personnel file, the
disclosure ofwhich would constitute a clearly unwarranted invasion ofpersonal privacy[.]"
Gov't Code § 552.102(a). Section 552.102 is applicable to information that relates to public
officials and employees. See Open Records Decision No. 327 at 2 (1982) (anything relating
to employee's employment and its terms constitutes information relevant to person's
employment relationship and is part ofemployee's personnel file). InHubert v. Harte-Hanks
Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ ref'd n.r.e.), the court
ruled that the test to be applied to information claimed to be protected under
section 552.102(a) is the same as the common-law privacy test formulated by the Texas
Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976). Accordingly, we will consider your section 552.101 and
section 552.102(a) privacy claims together.

Common-law privacy protects information if(1) the information contains highly intimate or
embarrassing facts, the publication ofwhich would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Id. at 685. The
types of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office
has found that the following types of information are excepted from required public
disclosure under common-law privacy: some kinds of medical information or information
indicating disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987)
(illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps); andpersonal financial information not relating
to the financial transaction between an individual and a governmental body, see Open
Records Decision Nos. 600 (1992), 545 (1990). However, information pertaining to the
work conduct and job performance of public employees is subject to a legitimate public
interest and therefore generally not protected from disclosure under common-law privacy.
See Open Records Decision Nos. 470 (1987) (public employee's job performance does not
generally constitute employee's private affairs), 455 (1987) (public employee's job
performance or abilities generally not protected by privacy), 444 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employee), 423 at 2 (1984) (scope ofpublic employee privacy is narrow). You assert
some of the remaining information is protected by common-law privacy. We find the
information we have marked is highly intimate or embarrassing and ofno legitimate public
interest. Therefore, the informationwe have marked mustbe withheld under section 552.101
and section 552.1 02(a) in conjunction with common-law privacy. However, the remaining
information is either not intimate or embarrassing, or is of legitimate public interest.
Therefore, the remaining information may not be withheld under section 552.101 or
section 552.102(a) in conjunction with common-law privacy.
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Next, we address your arguments under section 552.1 08 of the Government Code.
Section 552.1 08(a) excepts from disclosure "[i]nformationheld bya law enforcement agency
or prosecutor that deals with the detection, investigation, or prosecution of crime . . . if:
(1) release ofthe information would interfere with the detection, investigation, orprosecution
of crime." Gov't Code § 552.108(a)(1). Generally, a governmental body claiming
section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. § 552.301(e)(1)(A); see also Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state report number 68683-07 relates to a
pending criminal case. Based on your representation and our review, we conclude release
ofthe information at issue would interfere with the detection, investigation, or prosecution
ofcrime. See Houston Chronicle Publ'g Co. v. City ofHouston, 531 S.W.2d 177 (Tex. Civ.
App.-Houston [14th Dist.] 1975), writref'dn.r.e.percuriam, 536 S.W.2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases). Thus, we find
section 552.108(a)(1) is applicable to report number 68683-07.

We note, however, section 552.1 08 does not except from disclosure "basic information about
an arrested person, an arrest, or a crime." Gov't Code § 552.108(c). Section 552.108(c)
refers to the basic front-page information held to be public in Houston Chronicle. See. 531
S.W.2d at 186-88. Therefore, the department must release basic information, including a
detailed description of the offense, even if the information does not literally appear on the
front page ofan offense or arrest report. See Open Records Decision No. 127 at 3-4 (1976)
(summarizing types of information deemed public by Houston Chronicle). The department
may withhold the rest of report number 68683-07 under section 552.108(a)(1) of the
Government Code.

Section 552.108(b)(1) ofthe Government Code excepts from public disclosure "[a]n internal
record or notation ofa law enforcement agency or prosecutor that is maintained for internal
use in matters relating to law enforcement or prosecution ... if ... release of the internal
record or notation would interfere with law enforcement or prosecution[.]" Gov't Code
§ 552.108(b)(1); see City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex.
App.-Austin 2002, no pet. h.). Section 552.108(b)(1) protects information that would
reveal law enforcement techniques. See, e.g., Open Records Decision Nos. 531 (1989)
(release of detailed use of force guidelines would interfere with law enforcement), 143
(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). Section 552.108(b)(1) is not
applicable, however, to generally known policies and procedures. See Open Records
Decision Nos. 531 at 2-3 (1989) (Penal Code provisions, common law rules, and
constitutional limitations on use offorce not protected), 252 at 3 (1980) (governmental body
failed to indicate why investigative procedures and techniques requested were any different
from those commonly known).

. A governmental body that claims section 552.1 08(b)(1) must sufficiently explain how and
why release of the information at issue would interfere with law enforcement and crime
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prevention. See Open Records Decision Nos. 562 at 10 (1990), 531 at 2. While you indicate
release of the responsive police activity information would interfere with the detection,
investigation, or prosecution of crime, upon review we find you have failed to demonstrate
how release ofthe information at issue would interfere with law enforcement, and it may not
be withheld under section 552.108(b)(1). See ORD 531.

You also claim section 552.1 03 for the responsive police activity information.
Section 552.103 provides in relevant part as follows:

(a) Infprmation is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee ofthe person's office or employment, is or may be a party.

(c) Information relating to litigation involving a: governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date that the governmental body received the
request for information, and (2) the information at issue is related to that litigation. Univ. of
Tex. Law Sch. v. Tex. Legal Found, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st
Dist.] 1984, writrefdn.r.e.); Open Records Decision No. 551 at4 (1990). Agovernmental
body must meet both prongs of this test. for information to be excepted under
section 552.103(a).

You state that the information at issue "may affect [a] criminal case." However, you have
failed to demonstrate that the department is a party to any pending litigation. Therefore, we
find the department does not have a litigation interest for purposes of section 552.103. See
Gov't Code § 552.103(a); Open Records Decision No. 575 at 2 (1990) (stating that
predecessor to section 552.103 only applies when governmental body is party to litigation).
Accordingly, you may not withhold any ofthe responsive police activity information under
section 552.1 03 ofthe Government Code.

Next, you raise section 552.115 of the Government Code for a portion of the remaining
information. Section 552.115 excepts from disclosure "[a] birt~ or death record maintained
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by the bureau of vital statistics of the Texas Department of Health or a local registration
official[.]" Gov't Code § 552.1l5(a). Section 552.115 is applicable only to information
maintained by the bureau of vital statistics or local registration official. See Open Records
DecisionNo.338 (1982) (finding that statutorypredecessor to section 552.115 excepted only
those birth and death records which are maintained by the bureau ofvital statistics and local
registration officials.) Because section 552.115 does not apply to information held by the
department, employee birth dates and the submitted birth certificates may not be withheld
on this basis.

Section 552.117(a)(2) of the Government Code excepts from disclosure the current and
former home addresses and telephone numbers, social security numbers, and family member
information regarding a peace officer regardless of whether the officer elected under
section 552.024 or 552.1175 ofthe Government Code to keep such information confidential.2

Gov't Code §552.117(a)(2). We note, however, the protection afforded by section 552.117
does not extend to information relating to a deceased family member. Cf Attorney General
Opinions JM-229, H-917 (1976) ("We are ... of the opinion that the Texas courts would
follow the almost uniform rule of other jurisdictions that the right of privacy lapses upon
death."); Open Records Decision No. 272 (1981). Thus, the department must withhold the
information we have marked under section 552.117(a)(2) of the Government Code. The
remaining information is not the type ofinformation protected by section 552.117(a)(2) and
may not be withheld on that basis.

Next, you claim the officers's photographs in the remaining information are excepted from
disclosure under section 552.119 of the Government Code, which provides the following:

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code
of Criminal Procedure, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or

(3) the photograph is introduced as evidence in ajudicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only ifthe peace officer gives written consent to the disclosure.

2"Peace officer" is defmed by Article 2.12 ofthe Texas Code of Criminal Procedure.
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ld. § 552.119. Under section 552.119, a governmental body must demonstrate, if the
documents do not demonstrate on their face, that release ofthe photograph would endanger
the life or physical safety of a peace officer. After review of your arguments, we find you
have not demonstrated, and it is not apparent from our review ofthe submitted information,
that release of the photographs at issue would endanger the life or physical safety of the
peace officers depicted; therefore, the department may not withhold the photographs of the
officers pursuant to section 552.119 of the Government Code.

You assert some of the remaining information is excepted under section 552.122 of the
Government Code, which excepts from disclosure "a test item developed by a . . .
governmental body[.]" ld. § 552.122(b). In Open Records Decision No. 626 (1994), this
office determined that the term "test item" in section 552.122 includes "any standard means
by which an individual's or group's knowledge or ability in a particular area is evaluated,"
but does not encompass evaluations ofan employee's overall job performance or suitability.
Open Records Decision No. 626 at 6 (1994). The question ofwhether specific information
falls within the scope ofsection 552.122(b) must be determined on a case-by-case basis. ld.
Traditionally, this office has applied section 552.122 where release of "test items" might
compromise the effectiveness of future examinations. ld. at 4-5; see also Open Records
Decision No. 118 (1976). Section 552.122 also protects the answers to test questions when
the answers might reveal the questions themselves. See Attorney General Opinion JM-640
at 3 (1987); ORD 626 at 8.

You assert the information related to officer examinations are excepted under
section 552.122. Upon review, we find the interview questions at issue are general questions
evaluating an applicant's individual abilities, personal opinions, and subjective ability to
respond to particular situations, and do not test any specific knowledge of an applicant.

. Thus, none of the submitted interview questions qualify as test items under
section 552.122(b), and therefore may not be withheld on this basis.

Section 552.130 ofthe Government Code excepts from disclosure "information [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state[.]" Gov't Code
§ 552.130. Accordingly, the department must withhold the Texas motor vehicle record
information we have marked pursuant to section 552.130 of the Government Code.

We note some ofthe remaining information is subject to section 552.136 ofthe Government
Code.3 Section 552.l36(b) states "[n]otwithstanding any other provision of [the Act], a
credit card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential." ld. § 552.l36(b); see id.

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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§ 552.136(a) (defining "access device"). Upon review, we determine the insurance policy
numbers we have marked constitute access devices numbers purposes of section 552.136.
Therefore, the department must withhold the marked insurance policy numbers under
section 552.136 of the Government Code.

You next raise section 552.137 ofthe Government Code, which excepts from disclosure "an
e-mail address ofa member ofthe public that is provided for the purpose ofcommunicating
electronically with a governmental body," unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (c). See id
§ 552.137(a)-(c). Upon review, we find the remaining information does not contain an
e-mail address. Thus, no portion of the remaining information may be withheld under
section 552.137 of the Government Code.

Finally, you assert that section 552.140 of the Government Code excepts a portion of the
remaining information from disclosure. Section 552.140 provides in relevant part:

(a) This section applies only to a military veteran's Department of Defense
Form DD-214 or other military discharge record that is first recorded with or
that otherwise first comes into the possession ofa governmental body on or
after September 1, 2003.

Id. § 552.140(a). Section 552.140 provides that a military veteran's DD-214 form or other
military discharge record that is first recorded with or that otherwise first comes into the
possession ofa governmental body on or after September 1, 2003 is confidential for a period
of seventy-five years and may only be disclosed in accordance with section 552.140 or in
accordance with a court order. See id. § 552.140 (a), (b). Upon review of the remaining
information, we find that is does not contain DD-214 forms that are confidential under
section 552.140. Accordingly, the department may not withhold any of the remaining
information under section 552.140.

In summary, the department must withhold the information we have marked pursuant to
section 552.101 ofthe Goveinment Code in conjunction with section 6103(a) oftitle 26 of
the United States Code, and chapter 411 of the Government Code. The department must
withhold the information we have marked under sections 552.101 and 552.102 of the
Government Code in conjunction with common-law privacy. With the exception of basic
information, the department may withhold report number 68683-07 under
section 552.108(a)(1) of the Government Code. The department must withhold the
information we have marked under sections 552.117, 552.130, and 552.136 of the
Government Code. The remaining responsive information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must ,not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

Jo anHale
Assistant Attorney General
Open Records Division

JH/dls

Ref: ID# 348613

Ene. Submitted documents

c: Requestor
(w/o enclosures)


