
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 13, 2009

Mr. Erik Brown
Assistant General Counsel
Texas Department of Criminal Justice - Office of the General Counsel
P.O. Box 4004
!:Iuntsville, Texas 77342-4004

0R2009-09572

Dear Mr. Brown:

You ask whether certain information is subject to required public disclosure under the
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request wa9
assigned ID# 348903.

The Texas Department of Criminal Justice (the "department") received a request for
information pertaining to a named inmate. You state you are releasing some information to
the requestor. You claim that the submitted information is excepted from disclosure linder
sections 552.101,552.108, and 552.136 ofthe Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 ofthe Government Code e:(Ccepts from disclosure "information considered
to be confidential qy law, either constitutional, statutory, or by judicial decision." Gov't
Code §552.101. Section 552.101 encompasses chapter411 oftheGovemment Code, which
deems confidential criminal history record information ("CHRI") generated by the National
Crime Information Center or by the Texas Crime fuformation Center. CHRI means
"information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations ofarrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions." fd. § 411.082(2). Title 28, part 20 of
the Code of Federal Regulations governs the release of CHRI that states obtain from the
federal government or other states. Open Records Decision No. 565 (1990). The federal
regUlations allow each state to follow its individual law with respect to CHRI it generates.
fd. Section 411.083 of the Government Code deems confidential CHRI that the Texas
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Department of Public Safety ("DPS") maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F ofthe Government Code. See Gov't
Code § 411.083. Sections 411.083(b)(I) and 411.089(a) authorize a criminaljustice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(I). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Furthermore, any CHRI
obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 ofthe Government Code in conjunctionwith Government Code chapter 411,
subchapter F. See Gov't Code § 411.082(2)(B) (term CHRI does not include driving record
information). Upon review, we determine the department must withhold the information we
have marked under section 552.101 in conjunction with section 411.083 ofthe Government
Code.! However, we detennine that no portion of the remaining information constitutes
CHRI generated by either the TCIC or NCIC databases. Therefore, no portion of the
remaining information is confidential under chapter 411 and none of the remaining
information may be withheld under section 552.101 on that basis.

Section 552.101 also encompasses the doctrine ofconstitutional privacy, which protects two
kinds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records
Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the interest
in independence in making certain important decisions related to the "zones of privacy,"
pertaining to marriage, procreation, contraception, familyrelationships, and child rearing and
education, that have been recognized by the United States Supreme Court. See Fadjo v.
Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionallyprotected
privacy interest is in freedom from public disclosure ofcertain personal matters. See Ramie
v. City ofHedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect
of constitutional privacy balances the individual's privacy interest against the public's
interest in the information. See ORD 455 at 7. Constitutional privacy under section 552.101
is reserved for "the most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765
F.2d at 492).

This office has applied privacy to protect certain information about incarcerated individuals.
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v.
Ellefson, 224 S.E.2d 666 (S.C. 1976) as authority, this office held those individuals who
correspond with inmates possess a "first amendment right ... to maintain communication
with [the inmate] free ofthe threat ofpublic exposure," and this right would be violated by
the release ofinformation that identifies those correspondents, because such a release would
discourage correspondence. ORD 185. The infonnation at issue in Open Records Decision
No. 185 was the identities of individuals who had corresponded with inmates. Our office

I We note that the requestor can obtain her client's own CRRI from DPS. See Gov't Code § 411.083
(b)(3).
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found "the public's right to obtain an inmate's correspondence list is not sufficient to
overcome the first amendment right of the inmate's correspondents to maintain
communication with him free ofthe threat ofpublic exposure." Id. Implicit in this holding
is the fact an individual's association with an inmate maybe intimate or embarrassing. ill
Open Records Decision Nos. 428 and 430, our office determined inmate visitor and mail logs
that identify inmates and those who choose to visit or correspond with inmates are protected
by constitutional privacy because people who correspond with inmates have a First
Amendment right to do so that would be threatened iftheir names were released. ORD 430.
The rights of those individuals to anonymity was found to outweigh the public's interest in
this information. Id.; see ORD 430 (list ofinmate visitors protected by constitutional privacy
of both inmate and visitors). Thus, the department must withhold the identities of the
inmate's visitors in the submitted records under section 552.101 of the Government Code
in conjunction with the constitutional right to privacy. You also seek to withhold under
section 552.101 in conjunction with constitutional privacy information relating to the
inmate's family members when those family members are not listed as visitors, but only a1?
relatives ofthe inmate. However, you havefailed to demonstrate how this information falls
within the zones of privacy or implicates an individual's privacy interests for purposes of
constitutional privacy. Therefore, the remaining information you seek to withhold under
constitutional privacy may not be withheld under section 552.101 on this basis. As you have
claimed no further exceptions to the disclosure of this information, it must be released.

Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly objectionable to areasonable person, and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976).
This office has found a compilation of a private individual's criminal history is highly
embarrassing information, the publication ofwhich would be highly objectionable to a
reasonable person, and is generally not oflegitimate concern to the public. Cf United States
Dep't ofJustice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989)
(when considering prong regarding individual's privacy interest, court recognized distinction
between public records found in courthouse files and local police stations and compiled
summary of infonnation and noted that individual has significant privacy interest in
compilation of one's criminal history). Upon review, we have marked portions of the
requested information that are highly intimate or embarrassing and not oflegitimate concern
to the public. Accordingly, the department must withhold the information we have marked
under section 552.101 in conjunction with cOlmnon-law privacy. "

Section 552.1 08(b)(1) excepts from disclosure "[a]n internal record or notation of a law
enforcement agency or prosecutor that is maintained for internal use in matters relating to
law enforcement or prosecution... if... release of the internal record or notation would
interfere with law enforcement or prosecution[.]" Gov't Code § 552.108(b)(1); see also City
of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.)
(section 552.108(b)(1) protects information that, if released, would permit private citizens
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to anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and
generally undermine police efforts to effectuate state laws). The statutory predecessor to
section 552.108(b)(1) protected information that would reveal law enforcement techniques.
See, e.g., Open Records Decision Nos. 531 (1989) (release ofdetailed use offorce guidelines
would interfere with law enforcement), 456 (1987) (release in advance of information
regarding location of off-duty police officers would interfere with law enforcement), 413
(1984) (release of sketch showing security measures to be used at next execution would
interfere with law enforcement), 409 (1984) (information regarding certain burglaries
protected ifit exhibits pattern that reveals investigative techniques), 341 (1982) (release of
certain information from Department of Public Safety would hamper departmental efforts
to detect forgeries of drivers' licenses), 252 (1980) (statutory predecessor was designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection ofcrime may be excepted). The statutory predecessor to section 552.1 08(b)(1)
was not applicable, however, to· generally known policies and procedures. See, e.g.,
ORD 531 at 2~3 (Penal Code provisions, common law rules, and constitutional limitations
on use of force· not protected), 252 at 3(governmental body failed to indicate why
investigative procedures and techniques requested were any different from those commonly
known).

You argue that the submitted documents contain security threat group or gang information,
the release ofwhich would create additional security concerns for the department. Having
considered your arguments, we conclude that a portion ofthe submitted information, which
we have marked, is excepted from disclosure under section 552.1 08(b)(1). However, we find
that you have not explained how or why release of any of the remaining information would
interfere with law enforcement or crime prevention. We therefore conclude that the
department maynot withhold any ofthe remaining information under section 552.108(b)(1).

Section 552.136 states that "[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential." Gov't Code § 552.136. An
access device number is one that may be used to (1) obtain money, goods, services, or
another thing ofvalue; or (2) initiate a transfer offunds other than a transfer originated solely
by paper instrument. Id. Upon review ofthe information you have marked, we find that the
department must withhold some of the information, which we have marked, under
section 552.136 ofthe Government Co~e. For the remaining information, you have failed to
demonstrate this information constitutes access device numbers used to obtainmoney, goods,
services, or another thing of value or initiate a transfer of funds other than a transfer
originated solely by paper instrument. We therefore conclude the department may not
withhold the remaining information under section 552.136 ofthe Government Code.

In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with (1) section 411.083 of the
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Government Code, (2) constitutional privacy, and (3) common-law privacy. The department
m~y withhold the information we have marked under section 552.108 of the Government
Code. The department must withhold the information we have marked under
section 552.136 of the Government Code. The remaining information must be released.2

This letter ruling is limited to the particular information at issue in this request and limited
to the f<;lcts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
informat~on under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497..

Sincerely,

~

Chris Schulz
Assistant Attorney General
Open Records Division

CS/cc

Ref: ID# 348903

Enc. Submitted documents

cc: Requestor
(w/o enclosures)

. 2 We note that because this requestor would have a special right ofaccess to celiain infOlmation in this
instance, if the department receives another request for this report from a person who does not have a special
right of access to this information, the department should resubmit this same information and request another
decision from this office. See Gov't Code §§ 552.301(a), .302; Open Records Decision No. 673 (2001).


