
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 15, 2009

Mr. Scott A. Kelly
Deputy General Counsel
Texas A&M University System
200 Technology Way, Suite 2079
College Station, Texas 77845-3424

0R2009-09795

Dear Mr. Kelly:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. your request was
assigned ID# 349040.

Texas A&M University (the "university") received a request for all proposals submitted for
operation ofthe campus bookstore, the final contract with the successful bidder, month-to
month sales from 2004 to present, and information used by the university to determine a
winning bidder. The university is releasing some of the requested information to the
requestor. The university takes no position on whether the submitted information is excepted
from disclosure, but states that release of this information may implicate the proprietary
interests of Follef Higher Education Group ("Follet") and Barnes & Noble College
Bookstores, Inc. ("Barnes & Noble"), (collectively "the bidders"). Accordingly, you inform
us, and provide documentation showing, that you notified the bidders of the request and of
their right to submit arguments to this office as to why their information should not be
released. See Gov't Code § 552.305(d) (permitting interested third party to submit to
attorney general reasons why requested information should not be released); Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permitted governmental
body to rely on interested third party to raise and explain applicability of exception to
disclosure under certain circumstances). We have received arguments from a representative
ofBl:)Ines & Noble. We have considered the submitted arguments and have reviewed the
submitted information.
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With respect to Barnes & Noble's proposal, we note that there is a pending lawsuit filed
against our office: Barnes & Noble Booksellers, Inc. v. Greg Abbott, Cause
No. D-1-GN08-001978, District Court, 98th Judicial District, Travis County, Texas. The
following sections ofthe proposal submitted by Barnes & Noble to the university are at issue
in the pending litigation, with regard to a similar proposal from Barnes & Noble to another
governmental body: Renovations and Store Design; Merchandising and School Spirit;
Information Technology; Textbook and Trade; and Training and Development. These
sections of the proposal and Barnes & Noble's arguments to withhold these sections are
similar to the issues and information in the pending litigation. Accordingly, with respect to
Barnes & Noble's proposal, we decline to issue a decision and will allow the trial court to
resolve the issue ofwhether these and other portions ofBarnes & Noble's proposal must be
released to the public. \Ve note that Barnes & Noble does not make any arguments against
the disclosure ofthe submitted sales reports.at Exhibit B, part 2. As no arguments are raised
for Exhibit B, part 2, it must be released.

Next, we note that an interested third party is allowed ten business days after the date of its
receipt ofthe governmental body's notice under section 552.305(d) ofthe Government Code
to submit its reasons, ifany, as to why requested information relating to it should be withheld
from disclosure. See Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, we have
not received any arguments from Follet. We thus have no basis for concluding that any
portion of Follet's proposal, responses to questions and clarifications, or annual report
constitutes the proprietary information of this company. See id. § 552.110; Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establishprimaJacie case that information
is trade secret), 542 at 3.

We note, however, that some of Follet's information appears to be protected by copyright.
A custodian of public records must comply with the copyright law arid is not required to
furnish copies of records that are copyrighted. Attorney General Opinion JM-672 (1987).
A governmental body mus~ allow inspection of copyrighted materials unless an exception
applies to the information. ld. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

In summary, we decline to issue a decision with regards to Barnes & Noble's proposal
because it is information that is at issue in pending litigation. The remaining information
must be released to the requestor in accordance with copyright law.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

.~C&~
.Laura E. Ream
Assistant Attorney.General
Open Records Division

LER/dls

Ref: ID# 349040

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Ms. Suzanne M. Berger
Bryan Cave LLP
Attorneys fOf Barnes & Noble College Booksellers Inc.
1290 Avenue of the Americas
New York; New York 10104-3300
(w/o enclosures)

Mr. Alan Stratman
Vice President of Marketing
Southwest Region
Follett Higher Education Group
1818 Swift Drive
Oak Brook, Illinois 60523-1576
(w/o enclosures)


