ATTORNEY -
GREG ABBOTT

July 21, 2009

Ms. Christina R. Sanchez
Assistant County Attorney

El Paso County, Texas

County Courthouse

500 E. San Antonio, Room 503
El Paso, Texas 79901

OR2009-10107
Dear Ms. Sanchez:

You ask whether certain information is subject to required public disclosure under the
“Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 349643, : '

The El Paso County District Attorney’s Office (the “district attorney’) received a request for
information pertaining to two named individuals and three specified cause numbers. You
state you have no information responsive to the request for cause numbers 970C19153
and 970C19155.! You state you are providing most of the requested information. You claim
that portions of the submitted information are excepted from disclosure under
sections 552.101 and 552.130 of the Government Code.? We have considered the exceptions
you claim and reviewed the submitted representative sample of information.®

! The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

2 You state you vare withdrawing your claim under section 552.108 of the Government Code.

? We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos, 499 (1988), 497 (1988). This open
. records letter does not reach, and therefore does not authorize the withholding of, any other requested records

to the extent that those records contain substantially different types of information than that submitted to this
office. .

PosT OFFICE BOX 12548, AUSTIN, TEXAS78711-2548 TEL:(512)463-2100 WWW.0AG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Paper




Ms. Christina R. Sanchez - Page 2

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. Access
to medical records is governed by the Medical Practice Act (“MPA”), chapter 159 of the.
Occupations Code. Section 159.002 of the MPA provides:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
" confidential and privileged and may not be disclosed except as provided by
this chapter. : p

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is corifidential and
privileged and may not be disclosed except as provided by this chapter..

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(é). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We have also found that when a file is created as the result of a hospital stay, all the
documents in the file relating to diagnosis and treatment constitute physician-patient
communications or “[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that are created or maintained by a physician.” -Open Records Decision
No. 546 (1990). Furthermore, information that is subject to the MPA also includes
information that was obtained from medical records. See Occ. Code. § 159.002(2)-(c); see
also Open Records Decision No. 598 (1991).

Medical records must be released upon the governmental body’s receipt of the patient’s
signed, written consent, provided that the consent specifies (1) the information to be covered
by the release, (2) reasons or purposes for the release, and (3) the person to whom the
information is to be released. See Occ. Code §§ 159.004, .005. Section 159.002(c) also
requires that any subsequent release of medical records be consistent with the purposes for
which the governmental body obtained the records. See Open Records Decision No. 565 at 7
(1990). Upon review, the information we have marked consists of medical records that are
subject to the MPA. The district attorney may only disclose these records in accordance with
the MPA. See ORD 598. ' '
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Section 552.101 also encompasses section 258.102 ofthe Occupations Code, which provides
in pertinent part: ‘

() The following information is privileged and may not be disclosed except
as provided by this subchapter:

(1) a communication between a dentist and a patient that
relates to a professional service provided by the dentist; and

(2) a dental record.

Occupation Code § 258.102(a). A “dental record” means dental information about a patient
that is created or maintained by a dentist and relates to the history or treatment of the patient.
See id. § 258.101(1). Information that is privileged under chapter 258 of the Occupations
Code may be disclosed only under certain specified circumstances. See id. § 258.104
(consent to disclosure); see also id. §§ 258.105, .106, .107 (exceptions to privilege). When -
the patient is deceased, as is the case here, consent for the release of privileged information
must be signed by a personal representative of the patient. See id. § 258.104(b)(5). The
written consent for the release of privileged information required under section 258.104 must
specify (1) the information covered by the release, (2) the person to whom the information

_is to be released, and (3) the purpose for the release. Id. § 258.104(c). A person who
receives information that is privileged under section 258.102 of the Occupations Code may
disclose that information to another person only to the extent that disclosure is consistent
with the purpose for which the information was obtained. See id. § 258.108. We have
marked the submitted dental records that are privileged under section 258.102 of the
Occupations Code. The dental records may only be released in accordance with chapter 258
of the Occupations Code.

Section 552.101 encompasses criminal history record information .(“CHRI”) generated by
the National Crime Information Center (“NCIC”) or by the Texas Crime Information Center
(“TCIC”). Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI
that state agencies obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
law with respect to CHRI it generates. /d. Section 411.083 of the Government Code deems
confidential CHRI that DPS maintains, except that DPS may disseminate this information
as provided in chapter 411, subchapter F of the Government Code. See Gov’t Code
§ 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to
obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-411.127. Furthermore, any CHRI
obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with Government Code chapter 411,
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subchapter F. Therefore, the district attorney must withhold the CHRI that we have marked
under section 552.101 of the Government Code in conjunction with federal law and
chapter 411 of the Government Code. However, we determine that no portion of the
remaining information constitutes CHRI generated by either the TCIC or NCIC databases.
Therefore, no portion of the remaining information is confidential under chapter 411 and
none of the remaining information may be withheld under section 552.101 on that basis.

Section 552.101 also encompasses chapter 560 of the Government Code, which provides that
a governmental body may not release fingerprint information except in certain limited
circumstances. See id. §§ 560.001 (defining “biometric identifier” to include
fingerprints), .002 (prescribing manner in which biometric identifiers must be maintained and
circumstances in which they can be released), .003 (providing that biometric identifiers in
possession of governmental body are exempt from disclosure under Act). You do notinform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure of the submitted fingerprint information. Therefore, the district attorney must
withhold the biometric information you have marked under section 552.101 of the
Government Code in conjunction with section 560.003 of the Government Code.

Section 552.101 also encompasses article 49.25 of the Code of Criminal Procedure.
Section 11 of article 49.25 provides as follows:

~ Themedical examiner shall keep full and complete records properly indexed,
- giving the name if known of every person whose death is investigated, the
place where the body was found, the date, the cause and manner of death, and
shall issue a death certificate. . . . The records are subject to required public
disclosure in accordance with Chapter 552, Government Code, except that a
photograph or x-ray of a body taken during an autopsy is excepted from
required public disclosure in accordance with Chapter 552, Government
Code, but is subject to disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who
died while in the custody of law enforcement.

Crim. Proc. Code art. 49.25, § 11. Because neither exception to confidentiality applies to the
information in this instance, the submitted autopsy photographs are confidential under
article 49.25 of the Code of Criminal Procedure and must be withheld from disclosure in
conjunction with section 552.101 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, such that its release would be highly
objectionable to a reasonable person, and (2) not of legitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
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demonstrate the applicability of common-law privacy, both prongs of this test must be met.
Id. at 681-87. The types of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
This office has found that personal financial information not relating to a financial
. transaction between an individual and a governmental body is excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 600 (1992), 545
(1990).  Furthermore, a compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf. U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). This office has also found that a compilation of a private citizen’s criminal
history is generally not of legitimate concern to the public.

Upon review, we find that some of the submitted information is highly intimate or
embarrassing and of no legitimate public interest. Therefore, the district attorney must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. However, we find that none of the remaining
information is intimate or embarrassing or there is a legitimate public interest in the
information. Therefore, none of the remaining information is confidential under common-law
privacy, and the district attorney may not withhold it under sectlon 552.101 of the
Government Code on that basis.

Section 552.130 excepts from disclosure “information [that] relates to: (1) a motor vehicle
operator’s or driver’s license or permit issued by an agency of this state; (2) a motor vehicle
title or registration issued by an agency of this state; or (3) a personal identification document
issued by an agency of this state or a local agency authorized to issue an identification -
document.” Gov’t Code § 552.130(a). We note, however, that section 552.130 does not
- apply to out-of-state motor vehicle record information. Accordingly, the district attorney
must withhold the information we have marked under section 552.130 of the Government
Code.

In summary, the district attorney may only disclose the marked medical records in
accordance with the MPA. The dental records may only be released in accordance with
chapter 258 of the Occupations Code. The district attorney must withhold the CHRI that we
have marked under section 552.101 of the Government Code in conjunction with federal law
and chapter 411 of the Government Code. The district attorney must withhold the biometric
information you have marked under section 552.101 of the Government Code in conjunction
with section 560.003 of the Government Code. The district attorney must withhold the
submitted autopsy photographs under section 552.101 of the Government Code in
conjunction with article 49.25 of the Code of Criminal Procedure. The district attorney must
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withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy.  The district attorney must withhold the
information we have marked under section 552. 130 ofthe Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited"
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Chris Schulz o \
Assistant Attorney General _

Open Records Division

CS/cc
~Ref:  ID# 349643
Enc. Submitted documents

cc: Requestor
(w/o enclosures)




