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Ms. Neera Chatterjee
The University ofTexas System
Office of General Counsel
201 West Seventh Street
Austin, Texas 78701-2902

0R2009-10178

Dear Ms. Chatterjee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 349874.

The University ofTexas M.D. Anderson Cancer Center (the "university") received a request
for all e-mails or electronic records of nine named individuals pertaining to the requestor
during a specified time period. You state some ofthe responsive infonriation will be or has
been provided to the requestor. You claim the remaining responsive information.is excepted
from disclosure under sections 552.101, 552.103, 552.107, 552.108, 552.111, and 552.137
ofthe Government Code and privileged under rule 509 ofthe Texas Rules ofEvidence. I We
have considered your arguments and reviewed the submitted representative sample of

lyou also raise section 552.305 ofthe Government Code as an exception to disclosure. However, we
note section 552.305 is not an exception to disclosure. See Gov't Code § 552.305. Section 552.305 addresses
the procedural requirements for notifying third parties that their interests may be affected by a request for
information. See id. Although you also raise section 552.101 of the Government Code in conjunction with,
among other things, the attorney-client privilege and the attorney work product privilege, this office has
concludedthat section 552.101 does not encompass discoveryprivileges. See OpenRecords DecisionNos. 676
at 1-2(2002), 575 at 2 (1990). Further, we note that the proper exception to raise when asserting the attorney
work product privilege for information that is not subject to section 552.022 is section 552.111 of the
Government Code. See Open Records DecisionNos. 677 (2002), 676 at 6. Accordingly, we will consider your
arguments under sections 552.107 and 552.111 of the Government Code.
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information? We have also considered comments from the requestor. See Gov't Code
.§552.304 (interested party may submit written comments regarding availability ofrequested
information).

Initially, we note some of the submitted information, which we have marked, is not
responsive to the instant request because it does not relate to the requestor. This ruling does
not address the public availability of information that is not responsive, and the university
is not required to release non-responsive information in response to the request.

Next, we address your argument under section 552.103 ofthe Government Code, as it is the
most encompassing section you raise. Section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103 (a), (c). A governmental body has the burden ofproviding relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information that it seeks to withhold. To meet this burden, the governmental body must
demonstrate: (1) that litigation was pending or reasonably anticipated on the date of its
receipt of the request for information and (2) that the information at issue is related to that
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex.
App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex.
App.-Houston [1st Dist.] 1984, writrefdn.r.e.). Both elements, ofthe test must be met in
order for information to be excepted from disclosure under section 552.103. See Open
Records Decision No. 551 at 4 (1990).

2We assume that the representative sample ofrecords submitted to tbis office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Whether litigation is reasonably anticipated must be determined on a case-by-case basis.
Open Records Decision No. 452 at 4 (1986). To demonstrate that litigation is reasonably
anticipated, the governmental body must furnish concrete evidence that litigation involving
a specific matter is realistically contemplated and is more than mere conjecture. Id.
Concrete evidence to support a claim that litigation is reasonably anticipated may include,
for example, the governmental body's receipt of a letter containing a specific threat to sue
the governmental body from an attorney for a potential opposing party. Open Records
Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation must
be "realistically contemplated"). On the other hand, this office has determined that if an
individual publicly threatensto bring suit against a governmental body, but does not actually
take objective steps toward filing suit, litigation is not reasonably anticipated. Open Records
Decision No. 331 (1982).

You state that the requestor contacted the university's attorney and alleged that university
employees have engaged in discrimination, harassment, and retaliation in violation of the
law. You further state the requestor alleged slander, libel, and disparagement by university
employees. However, you have not informedus that the requestor has taken any concrete
steps toward the initiation of litigation. Consequently, after reviewing your arguments we
find you have not established that the university reasonably anticipated litigation when it
received the request for information. Accordingly, the university may not withhold any of
the submitted information under section 552.103 of the Government Code.

Next, you argue some ofthe remaining information is excepted under section 552.108 ofthe
Government Code. Section 552.1 08(a)(1) ofthe Government Code excepts from disclosure
"[i]nformationheld by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime ... if ... release of the information would interfere
with the detection, investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1).
A governmental body that claims an exception to disclosure under section 552.108 must
reasonably explain how andwhy this exception is applicable to the information at issue. See
id §§ 552.108(a)(1), .301(e)(1)(A); Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state
that the information you have marked relates to ongoing criminal investigations conducted
by the university's police department. Based on your representations and our review ofthe
information at issue, we conclude that the release of this information would interfere with
the detection, investigation, or prosecution of crime. See Houston Chronicle Publ 'g Co. v.
City ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests
that are present in active cases). Accordingly, the university may withhold the information
you have marked under section 552.108(a)(1).3

3As our ruling on this issue is dispositive, we do not address your remaining arguments against
disclosure of this information.
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Section 552.137 of the Govermnent Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a govermnental body," unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c).
You have marked e-mail addresses in the submitted documents that are within the scope of
section 552.137(a). You state the owners of these e-mail addresses have not consented to
their public disclosure. Therefore, the university must withhold the e-mail addresses you
have marked under section 552.137 of the Govermnent Code.

In summary, the university may withhold the information you have marked pursuant to
section 552.1 08 ofthe Govermnent Code. The universitymust withhold the information you
have marked pursuant to section 552.137 of the Govermnent Code. The remaining
responsive information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govermnental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govermnent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

~~
AmyL.S. Shipp
Assistant Attorney General
Open Records Division
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