
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 28, 2009

Mr. James Mu
Assistant General Counsel
Office of the General Counsel
Texas Department of Criminal Justice
P. O. Box 4004
Hunstville, Texas 77342-4004

OR2009-10385

DearMr.Mu:

You ask whether certain infol111ation is subject to required public disclosure under the
Public T11fOthlationkcl{the"Act");~chapter552 ofthe Govel11mentCode.~YourTequestwas ..
assigned ID# 350493.

The Texas Department of Criminal Justice (the "depmiment") received a request for
information peliaining to a named individ:ual. You state some ofthe responsive information
will be or has been released to the requestor. You claim the remaining requested information

.j~~~Cypt~clJrQmJ:li§QIQS1m~llgg~!~~~~tiol1§..~.i~JQ)_~g4~2:~_')J4 .()ftb~_GgY~!11121~~ntG()9.~:~.

We have considered the exceptions you claim and reviewed the submitted information.

-- - -- -- ~·-~~InitiaHy;-we~must-address~theprocedural-requirementsofseetion-5§2,-;-3Ql-oftheGovernment-·- --------.~-~
Code. Section 552.301 describes the procedural obligations placed on a govel11mental body
that receives a written request for information that it wishes to withhold. Pursuant to
section 552.301(e), within fifteen business days ofreceiving the request, the govel11mental
body must submit to this office (1) written comments stating the reasons why the stated
exceptions apply that would allow the infol111ation to be withheld, (2) a copy ofthe written
request for information, (3) a signed statement or sufficient evidence showing the date the
govel11mental body received the written request, and (4) a copy of the specific infonnation
requ~sted or representative samples, labeled to indicate which exceptions apply to which
parts of the documents. Gov't Code § 552.301(e)(1)(A)-(D). You state the depmiment
received the request for information on May 11,2009. Accordingly, the fifteen-business-day
deadline for submitting the items enumerated under section 552.301(e) was June 2,2009.
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Although you timely submitted the majority ofthe infom1ation at issue, you did not submit
a pOliion ofthe infom1ation until June 8, 2009. Consequently, we conclude the depmiment
failed to comply with the procedural requirements of section 552.301 of the Govel11ment
Code in requesting a decision from our office with respect to the information submitted on
June 8, 2009.

Pursuant to section 552.302 of the Govemment Code, a govemmental body's failure to
comply with section 552.301 results in the legal presumption that the requested infom1ation
is public and must be released unless the govemmental body demonstrates a compelling
reason to withhold the information from disclosure. See id. § 552.302; Hancockv. State Bd.
ofIns., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govemmental body
must make compelling demonstration to overcome presumption of openness pursuant to
statutory predecessor to section 552.302); Open Records Decision No. 319 (1982). A
compelling reason exists when third-party interests are at stake or when information is
confidential under other law. Open Records Decision No. 150 (1977). Sections 552.101

____,and552.l31L()Lth~LGDvemJJ_1entCode can provide c0111.Qelling reasons to overcome this
presumption; therefore, we will consider the department's claims under these exceptions.

Next, we note that the submitted documents contain fingerprints of the requestor's client.
The public availability of fingerprints is govemed by chapter 560 ofthe Govemment Code.
See Gov't Code §§560.001(1) ("biometric identifier" means retina or iris scan, fingerprint,
voiceprint,or record ofhand or face geometry), 560.003 (biometric Identifier in possesSIon
of governmental body is exempt from disclosure under Act). Section 560.002 provides,

--llow-ever, tliaT"Ta] --govemmeiifarOOdytliat --- possessesa-15iolil.effic -jdEiififiefOf -ali
individual ... may not sell, lease, or otherwise disclose the biometric identifier to another
person unless ... the individual consents to the disclosure[.]" Id. § 560.002(1)(A). Thus,
the requestor has a right of access to his client's fingerprints under section 560.002(1)(A).
See Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when
individual requests infom1ation conceming himself). Although the department seeks to

-withholdthe-fingerprintsundersections 552.10Land552.1340fthe GovemmentCQde,the __
exceptions to disclosure found in the Act are generally not applicable to information that
other statutes make public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3

---------~--(r989r-Tlfetefore,-tlredep-arm_leIlnYil[stTele-a-se-the-fingerprints-that-wdmve-marked-under----------------

section 560.002 of the Government Code.

We next address your argument under section 552.134 of the Government Code for the
remaining information. Section 552.134 relates to information about inmates of the
depmiment and provides in relevant pmi:

(a) Except as provided by Subsection (b) orby Section 552.029, infol111ation
obtained or maintained by the Texas Department of Criminal Justice is
excepted from the requirements ofSection 552.021 ifit is inf0l111ation about
an inmate who is confined in a facility operated by or under a contract with
the department.
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Mr: JamesMu;;.~-Page3

Gov't Code § 552.134(a). Section 552.029 of the Government Code provides in part that

[n]otwithstanding ... Section 552.134, the following information about an
inmate who is confined in a facility operated by or under a contract with
the [department] is subject to required disclosure under Section 552.021:

(1) the inmate's name, identification number, age, birthplace,
department photograph, physical description, or general state of
health or the nature of an injury to or critical illness suffered by the
inmate;

Id. § 552.029(1). Thus, the legislature explicitly made section 552.134 subject to
section 552.029.

You inform us that the records at issue pertain to an inmate confined in a facility operated
~~__~~~--,by- the department. Based on this rej2resentation, we agree that section 552.l34(a) is

generally applicable to the remaining submitted inforn1ation. We note, however, that the
submitted infonnation includes department photographs of an inmate, which must be
released under section 552.029(1). We also note the requestor, who represents the inmate
who is the subject of the request, has submitted an "Authorization for Release of
Inforn1ation" signed by theilID1ate. SectionS52.023oft11e Government Code gives a person
or that person's authorized representatIve a "special rlgl1t ofaccess,beyond [he rigbfonhe
general public, to information held bya governmental body that relates to the person and that
ispi'otectedTrom public· disclosurebylawsirifellded ... tOprofecftliaf person'Erprivacy
interests." Id. § 552.023. However, section 552.134 not only protects the inmate's privacy
interest, but also protects the interests ofthe governmental body. As such, the requestor does
not have a special right of access to this information under section 552.023. See id.
§ 552.023(b) (governmental body may assert provisions of Act or other law that are not
intended to protect person's privacy interests to withhold information to which requestor
~1l1ay~otherwise-havea-speciall'ight_oLaccess)..Accordingly, with~theexceptiQn_oLthe__
information that must be released under section 552.029, the department must withhold the
remaining infOlmation under section 552.134 ofthe Government Code. 1

In summary, the marked fingerprints must be released under section 560.002 ofthe Health
and Safety Code. Except for the photographs that must be released under section 552.029
ofthe GovenID1ent Code, the depmiment must withhold the remaining submitted infonnation
under section 552.134 of the Government Code.

This letter mling is limited to the pmiicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
determination regarding any other infom1ation or any other circumstances.

1As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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This mling triggers impOliant deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index 01'1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infom1ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

a;~
Amy L.S. Shipp
Assistant Attomey General
Open Records Division
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Ref: ID# 350493

Ene. Submitted documents

cc: Requestor
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