ATTORNEY GENERAL oF TEXxAS
GREG ABBOTT

Tuly 30,2009

Ms. Luz E. Sandoval-Walker
Assistant City Attorney

City of El Paso.

2 Civic Center Plaza 9" Floor
El Paso, Texas 79901

OR2009-10594 .

Dear Ms. Sandoval-Walker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 349317.

The El Paso Police Department (the “department”) received a request for computer aided -

dispatch reports and activity reports pertaining to a specified address. You claim that the
submitted information is excepted from disclosure under sections 552.101 and 552.108 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note you have redacted information from the submitted documents. You do not

assert, nor does our review of our records indicate, that you have been authorized to withhold

any of the redacted information without seeking a ruling from this office. See Gov’t Code
§ 552.301(a); Open Records Decision No. 673 (2000). Because we can discern the nature
of'the information that has been redacted, being deprived of this information does not inhibit
our ability to make aruling in this instance. Nevertheless, be advised that a failure to provide
this office with requested information generally deprives us of the ability to determine
whether information may be withheld and leaves this office with no alternative other than
ordering that the redacted information be released. See Gov’t Code §§ 552.301(e)(1)(D)

(governmental body must provide this office with copy of “specific information requested” »

or representative sample), .302.
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Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Id. § 552.101. This section encompasses information that other statutes make confidential,
such as section 261.201 of the Family Code, which provides in part:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with [the Family Code] and applicable federal or state
law or under rules adopted by an investigating agency:

"(.'1) a report of alleged or suspected abuse or neglect made
under [chapter 261 of the Family Code] and the identity of the
person making the report; and

(2) except as otherwise provided in this section, the files,
‘reports, records, communications, audiotapes, videotapes, and
; working papers used or developed in an investigation under
[chapter 261 of the Family Code] or in providing services as
a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find that incident report number 09-006249
consists of files, reports, records, communications, audiotapes, videotapes, or working papers
used or developed in an investigation under chapter 261 of the Family Code, so as to fall
within the scope of section 261.201(a). See id. § 261.001(1), (4) (defining “abuse” and
“neglect” for purposes of chapter 261 of the Family Code). You do not inform us whether
the department has adopted a rule that governs the release of this type of information.
Therefore, we assume no such rule exists. Given this assumption, we conclude that incident
report number 09-006249 is generally confidential under section 261.201 of the Family
Code. See Open Records Decision No. 440 at 2 (1986) (addressing predecessor statute). -
However, none c_Sf the remaining information is confidential under section 261.201, as it does
not constitute information used or developed in an investigation of child abuse or neglect.

We note, however, that the requestor in this instance is a representative of the Adult
Protective Services division of the Texas Department of Family and Protective Services
(“DFPS”). Under chapter 48 of the Human Resources Code, DFPS’s duties include the
investigation of abuse, neglect, or exploitation in the provision of services to an elderly or
disabled person. See Hum. Res. Code §§48.151,.152. Section 48.154 provides in pertinent
part: .
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(a) The [DFPS'] or state agency, as appropriate, shall have access to any
records or documents, including client-identifying information and medical
and psychological records, necessary to the performance of the [DFPS]’s or
state agency’s duties under this chapter. The duties include but are not
limited to the investigation of abuse, neglect, or exploitation or the provisions
of services to an elderly or disabled person. A person or agency that has a
record or document that the [DFPS] or state agency needs to perform its
duties under this chapter shall, without unnecessary delay, make the record
or document available to the [DFPS] or agency.

1d. §48.154. T_he requestor states DFPS is in need of the submitted information to perform
its duties under chapter 48, which is to investigate the abuse, neglect, or exploitation of a
disabled person. See id. §§ 48.151,.152. Investigative records of the abuse or neglect of a
child are subject to section 261.201. See Fam. Code § 261.201(a). Thus, we find section °
48.154(a), which grants DFPS access to records for its investigation, authorizes DFPS to
access records that are otherwise confidential under section 261.201. Consequently, the
department may not withhold report number 09-006249 from this requestor under
section 261.201 of the Family Code.

Section'552.lb‘1 also encompasses section 58.007 of the Family Code. Juvenile law
enforcement records relating to conduct that occurred on or after September 1, 1997 are
confidential under section 58.007. Section 58.007 provides in pertinent part as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

. (1) if maintained on paper or microfilm, kept separate from adult
‘files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
‘separate and distinct from controls to access electronic data
-concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B, D, and E.

'See Act of June 2, 2003, 78th Leg., R.S., ch. 198, § 1.27, 2003 Tex. Gen. Laws 611, 641 (“A
reference in law to the Department of Protective and Regulatory Service means the Department of Family and
Protective Servicés.”).




