
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 3,2009

Ms. Cynthia Villarreal-Reyna
Section Chief,' Agency Counsel Section
Texas Department of Insurance
Legal & Regulatory Affairs Division, MC 110-lA
P.O. Box 149104
Austin, Texas 78714-9104

OR2009-10595A

Dear Ms. Villarreal-Reyna:

You have submitted to this office a request to reconsider Open Records Letter
No. 2009-10595 (2009). After review, we have determined that the prior ruling should be
corrected. See Gov't Code §§ 552.306, .352. Accordingly, we hereby withdraw the prior
ruling. This decision is substituted for Open Records Letter No. 2009-10595 and serves as
the correct ruling. Your request was assigned ID# 359129 (TDI# 90938).

The Texas Department of Insurance (the "department") received a request for 2008 Annual
Statements filed with the department by any viatical or life settlement provider. You state
you have released some of the requested information to the requestor. Although the
department takes no position on whether the submitted information is excepted from
disclosure, you state that release of this information may implicate the proprietary interests
of third parties.1 Accordingly, you inform us, and provide documentation showing, that you
notified the third parties of the request and of their right to submit arguments to this office
as to why their information should not be released. See Gov't Code § 552.305(d) (permitting
interested third party to submit to attorney general reasons why requested information should
not be released); Open Records Decision No. 542 (1990) (statutory predecessor to
section 552.305 permitted govermJ;lental body to rely on interested third party to raise and
explain applicability of exception to disclosure under certain circumstances). We have

.receivedargumeIits from representatives of Berkshire, Legacy, Life, and Maple. We have
considered the submitted arguments and reviewed the submitted information.

IThe third parties are Eastwest Life & Health Insurance Brokers ("Eastwest"), Berkshire Settlements,
Inc. ("Berkshire"), Cale Wellman Carson ("Cale"), Legacy Benefits, L.L.C. d/b/a NY Legacy Benefits

.("Legacy"), Life Settlement Solutions ("Life"), and Maple Life Financial ("Maple").
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Initially, we must addr~ss the department's procedural obligations under the Act.
Section 552.301 describes the procedural obligations placed on a governmental body that
receives a written request for information it· wishes to withhold. Pursuant to
section 552.301(b), the governmental body must ask for the attorney general's decision and
state the exceptions that apply within ten business days after receiving the request. See Gov't
Code § 552.301 (a), (b). In addition, pursuant to section 552.301(e) ofthe Government Code,
a governmental body is required to submit to this office within fifteen business days of

- - - - -- - --- -re-ce"iving-an-openrecords-"ie-qiiesfUTgenerarwrittenconlrrientsstatirigfhe-reasori'-swhy-tfie-'-- ----- - ------
stated exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. !d. § 552.301(e)(1)(A)-(D). In this instance, you state the
department received the request for information on May 4, 2009. However, you .did not
request a ruling from this office or submit the information at issue until May 27, 2009.
Consequently, we find the department failed to comply with the requirements of
section 552.301 in requesting this decision from our office.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold ~he information from disclosure. See id. § 552.302; Hancock v. State Bd. of
Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must
make compelling demonstration to overcome presumption ofopenness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). Generally, a
compelling reason to withhold information exists where some other source of law makes the
information confidential or where third party interests are at stake. Open Records Decision
No. 150 at 2 (1977). Because third party interests are at stake, we will consider whether the
submitted information must be withheld.

Next, we note a portion of the requested information was the subject of a previous request
. for information, in response to which this officeissued Open Records Letter No. 2009-08357

(2009). In that decision, this office ruled the department must withhold Legacy's broker
information, the estimated premium, amount paid to owner, and the premiums paid under
section 552.110 of the Government Code, and release the remaining information. You have
not indicated the facts and circumstances have changed since the issuance ofthis prior ruling.
Thus, with regard to Legacy's information previously requested and ruled on by this office,
we conclude the department must continue to rely on our ruling in Open Records Letter
No. 2009-08357 as a previous determination and withhold Of release the information at issue
in accordance with that decision. See Open Records Decision No. 673 (2001) (so long as
law, facts, and circumstances on which prior ruling was based have not changed, first type
ofprevious determination exists where requested information is precisely same information
as was addressed in a prior attorney general ruling, ruling is addressed to same governmental
body, and ruling concludes that information is or is not exceptedfrom disclosure). However,.
we note that Berkshire did not submit comments in response to the request at issue in the
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previous ruling. ill this instance, Berkshire has submitted arguments to our office.
Therefore, because circumstances have changed, the department may not rely upon the
previous ruling as a previous determination for Berkshire's information. Accordingly, we
will address the submitted arguments for Berkshire's information as well as the rest of the
submitted information not previously ruled on.

We note that an interested third party is allowed ten business days after the date of its receipt
- -- -- ------ofthegovernmental bbdY's-hotice-undet"s'ection552305(ClrcWtlfe Go\TerhmenCCbde to---------- --------

submit its reasons, if any, as to why requested information re,lating to it should be withheld
from disclosure. See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have
not received any arguments from Eastwest and Cale. Thus, we have no basis for concluding
that any portion of the submitted information constitutes the proprietary information of
Eastwest or Cale. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to
prevent disclosure of commercial or financial information, party must show by specific
factual evidence, not conclusory or generalized allegations, that release of requested
information would cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish prima facie case that information is trade secret), 542 at 3. Accordingly, the
department may not withhold any of the submitted information based on the proprietary
interests ofEastwest or Cale. As no arguments are made against the disclosure of these third
parties' informatio~, it must be released to the requestor.

Life asserts that its submitted report is not subject to the Act. The Act is applicable to
"public information.'" See Gov't Code § 552.021. Section 552.002 of the Act provides that
"public information" consists of "information that is collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official business: (1) by a
governmental body; or (2) for a governmental body and the governmental body owns the
information or has a right of access to it." Id. § 552.002(a). Thus, virtually all information
that is in a governmental body's physical possession constitutes public information that is
subject to the Act. Id. § 552.002(a)(l); see also Open Records Decision Nos. 549 at 4
(1990),514 at 1-2 (1988). Life argues that its information is not public within the meaning
of the statute because the "information does not contain any 'information about the affairs
of government and the official acts of public officials and employees,' [and] it is not of the
type intended to be covered by the Act." However, the department collected, assembled, or
maintained the report in connection with the transactiop ofthe department's official business.
Therefore, we conclude that the report pertaining to Life is subject to the Act and must be
released unless Life demonstrates that the information falls within an exception to public
disclosure under the Act. See Gov't Code § 552.305(b).

Life-also argues that its submitted report is excepted from disclosure because it was provided
to the department with the expectation that it would be kept confidential or it is subject to
a non-disclosure agreement. We note that information is not confidential under the Act
simply because the party submitting the information anticipates or requests that it be kept
confidential. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,677 (Tex. 1976).
ill other words, a governmental bodycannot, through a contract, overrule or repeal provisions
of the Act. Attorney General Opinion JM-672 (1987). Consequently, unless Life's, report
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falls within an exception to disclosure, it must be released, notwithstanding any agreement
between the department and Life specifying otherwise.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." ·Gov't
Code § 552.101. This exception encompasses information that is considered to be
confidential under other constitutional, statutory, oj: decisional law. See Open Records

-- -- ---- -IJedsloii.-~os-:-6Tr afT-cr992TCcommon=laW pflvacy)~ 600"81'4-crg9ZYTConsfitutiona:r-----­
privacy), 478 at 2 (1987) (statutory confidentiality). Although Life claims its report is
confidential under section 552.101, it has not directed our attention to any law under which
any of its information is considered to be confidential for the purposes of section 552.101.
Therefore, the department may not withhold any ofLife' s information under section 552.101
of the Government Code. .

.We understand Berkshire to argue that portions of its submitted report must be withheld
under section 552.101 of the Government Code in conjunction with common-law privacy.2
Section 552.101 encompasses the doctrine of common-law privacy, which excepts from
public disclosure information that (1) contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person and (2) is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668,685 (Tex. 1976). This office has found that some kinds of medical information
or information indicating disabilities or specific illnesses is protected by common-law
privacy. See Open Records Decision No.s. 470 (1987) (illness from severe emotional and
job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical
handicaps). Berkshire argues that access to the submitted report could allow access to
personal health information of insured individuals. However, upon review, we find the
information at issue does not identify or reveal medical information of a named individual.
Thus, Berkshire has not demonstrated, nor does it otherwise appear, how any portion of
Berkshire's information is highly intimate or embarrassing and not of legitimate public
concern. Therefore, none ofBerkshire's information maybe withheld under section 552.101
on the basis of common-law privacy.

Life and Berkshire both argue that their respective reports are excepted from disclosure under
section 552.104 of the Government Code, which excepts from disclosure "information that,
ifreleased, would give advantage to a competitor or bidder." Gov't Code § 552.104(a). This
section, however, is a discretionary exception that only protect the interests of a
governmental body, as distinguished from exceptions that are intended to protect the interests
ofthird IJartie_s. See Birn~aumv. _Afliance ()fAm.Jn~urers, J94 §.W.2d 766, 776 (1'e~. _
App.-Austin 1999, pet. denied); Open Records Decision Nos. 592 (1991) (statutory
predecessor to section 552.104 designed to protect interests of a governmental body in a

2Section 552.102 of the Government Code excepts from disclosure "information in a personnel file,
the disclosure ofwhich would constitute a clearly unwarranted invasion of personal privacy." Gov't Code
§ 552.102. Although Berkshire raises section 552.102, this section only applies to information in the personnel
file of an employee of a governmental body.
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competitive situation, and not interests of private parties submitting information to the
government). As the department does not seek to withhold any information pursuant to
section 552.104, we find this section does not apply to the submitted information. Therefore,
the department may not withhold any of the submitted information pursuant to
section 552.104.

Life also contends that its submitted report is excepted from disclosure under section 552.112
- - -- -- oftlfe-U6vernment-Code~---Secfron-55Z.TrTexcepfsfr6fiCpuoliCCliscT6slire--"ihformation---- --- - -------

contained in or relating to examination, operation, or condition reports prepared by or for an
agency responsible for the regulation or supervision of financial institutions or securities, or
both." However, section 552.112 protects the interests of a governmental body, rather than
the interests of third parties. See Birnbaum, 994 S.W.2d at 776. Because the department
does not raise section 552.112, this section is not applicable to the submitted information,
and none of it may be withheld on that basis. Id.

Life, Berkshire, and Maple claim that their respective reports are excepted from disclosure
under section 552.110 of the Government Code, which protects the proprietary interests of
private parties by excepting from disclosure two types of information: (1) trade secrets and
(2) commercial or financial information, the release of which would cause a third party
substantial competitive harm. Section 552.11O(a) of the Government Code excepts from
disclosure "[a] trade secret obtained from a person and privileged or confidential by statute
or judicial decision." Gov't Code § 552.11O(a). The Texas Supreme Court has adopted the
definition of trade secret from section 757 of the Restatement of Torts. Hyde Corp. v.
Huffines, 314 S.W.2d 763 (Tex. 1958); see also ORD 552 at 2. Section 757 provides that a
trade secret is

any formula, pattern, device or compilation of information which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business ... in that it is not simply
information as to single or ephemeral events in the conduct of the business
.... A trade secret is aprocess or device for continuous use in the operation
of the business .... [It may] relate to the sale of goods or to other operations
in the business, such as a code for determining discounts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method of bookkeeping or other office management.

- --

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
the Restatement's definition of trade secret as well as the Restatement's list of six trade
secret factors. RESTATEMENT OF TORTS § 757 cmt. b (1939). The following are the six
factors that the Restatement gives as indiciaofwhether information constitutes a trade secret:

--- -~----------------- --



Ms. Cynthia Villarreal-Reyna - Page 6

(1) the extent to which the information is known outside of the company;

(2) the extent to which it is known by employees and others involved in the
company's business;_

(3) the extent of measures taken by the company to guard the secrecy of the
information;

(4) the value of the information to the company and its competitors;

(5) the amount of effort or money expended by the company in developing
the information; and

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 crilt. b (1939); see also Open Records DeGisionNos. 319 at2
(1982), 306 at 2 (1982), 255 at 2 (1980). This office must accept a claim that information
subject to the Act is excepted as a trade secret if a primafacie case for the exception is made
and no argument is submitted that rebuts the claim as a matter of law. See ORD 552 at 5.
However, we cannot conclude that section 552.11O(a) is applicable unless it has been shown
that the information meets the definition ofa trade secret and the necessary factors have been
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983).

Section 552.11O(b) excepts from disclosure "[c]ommercial or financial information for which
it is demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained." Gov't Code

- § 552.110(b): Sectioh552.110(b) requires a specific factual or evidentiary showing, not
conclusory or generalized allegations, that substantial competitive injury would likely result
from release of the requested information. See ORD 661 at 5-6 (business enterprise must
show by specific factual evidence that release of information would cause it substantial
competitive harm).

Life, Berkshire, and Maple each assert that their respective reports should be withheld
pursuant to section 552.110. After reviewing the submitted reports and the submitted­
arguments, we find that Life, Berkshire, and Maple have each failed to establish a prima
facie case that any of their submitted information is a trade secret, nor have Life, Berkshire,
or Maple demonstrated the necessary factors to establish a trade secret claim for this

- -information: See-Open Records Decision No. 402 (l983).ThuS, thedepartmentmay not
withhold any of Life's, Berkshire's, or Maple's information under section 552. 110(a). We
conclude, however, that Life, Berkshire, and Maple have established that release of the
service provider and broker information in their reports would cause substantial competitive
injury to the companies. Furthermore, Life and Maple have also established that release of
their pricing information would cause them substantial competitive injury..Therefore, the
department must withhold this information, which we have marked, under

- - - - --_._-----_._---_._----------------- - ---- --------- --- ._. --------- --------------- -------- ----
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section 552. 110(b). However, we find Life, Berkshire, and Maple have made only
conclusory allegations that release of the remaining information at issue would cause the
companies substantial competitive injury, and have provided no specific factual or
evidentiary showing to support such allegations. Accordingly, the department must withhold
only the information we have marked under section 552.11O(b) of the Government Code.

In summary, with regard to Legacy's information previously requested and ruled on by this
- - -- - - -- -- - office;the departmentmaycontlnmHcY rely-apon--Open Recoros-Letter No: 2009:.:08357-as------ -- ----- ---

a previous determination and withhold or release the information at issue in the prior request
in accordance with that ruling. The department must withhold the marked information
contained in Life's, Berkshire's, and Maple's reports pursuant to section 552.11O(b) of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,

. or call the Office of -the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

(1. (1£a;.a1.
Christina Alvarado
Assistant Attorney General
Open Records Division

CA/rl

Ref: ID# 359129

Ene. Submitted documents

cc: Requestor
(w/o enclosures)
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cc: Ms. Amine Salim
Eastwest Life & Health Insurance Brokers
P.O. Box 150757
Austin, Texas 78715-0757
(w/o enclosures)

Ms. Sarah Loy
---- -- --- -- ---- - --- -- ---Berkshire-Settlements--- ------- ----- ---- -------- --- -- ------------------------------- ------

3350 Riverwood Parkway, Suite 2270
Atlanta, Georgia 30339-3372
-(w/o enclosures)

Mr. Cale Wellman Carson
10016 Via Solano Court
Reno, Nevada 89511
(w/o enclosures)

Mr. Meir Eliav
Legacy Benefits DBA NY Legacy Benefits
350 5th Avenue, Suite 4320
New-York City, New York 10118
(w/o enclosures)

Mr. Larry Simon
Life Settlement Solutions
9201 Spectrum Center Boulevard, Suite 105
San Diego, California 92123
(w/o enclosures)

Mr. Nathan Evans
Maple Life Financial
4350 East West Highway, Suite 900
Bethesda, Maryland 20814-2937
(w/o enclosures)

CSC Layers Incorporated Service Company
Attorney for Maple Life Financial
800 Brazos Street

- Austin, Texas 78701
(w/o enclosures)

-------------------------------------------------------------------------------------------------------f


