ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 3, 2009

Mr. John C. West

General Counsel

Office of Inspector General

Texas Department of Criminal Justice
P.O. Box 13084

Austin, Texas 78711

OR2009-10735

Dear Mr. West:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 350964.

The Texas Department of Criminal Justice’s Office of the Inspector General (the
“department”) received arequest for IAD Case No. 97-1969TDCJ involving anamed inmate. -
You state the department has released some of the requested information with redactions
pursuant to the previous determination issued to the department in Open Records Letter
No. 2005-01067 (2005)! and section 552.147 of the Government Code.?> You claim that the
submitted information is excepted from disclosure under sections 552.101, 552.108, 552.130,

'Open Records Letter No. 2005-01067 authorizes the department to withhold the present and former
home addresses and telephone numbers, social security numbers, and family member information of its current
or former employees under section 552.117(a)(3) of the Government Code, regardless of whether the current
or former employee complies with section 552.1175 of the Government Code, without the necessity of
requesting a decision under the Act. See Open Records Decision No. 673 (2001) (listing elements of first type
of previous determination under section 552.301(a)).

2Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. See Gov’t Code § 552.147(b).
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and 552.134 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information. '

Initially, you state that a portion of the submitted information is the subject of a previous
determination. This office issued Open Records Letter No. 2004-6370 (2004), which serves
as a previous determination under section 552.301(a) of the Government Code for the
department with respect to shift rosters. Therefore, pursuant to that previous determination,
the department may withhold the submitted shift rosters under section 552.108(b)(1) of the
Government Code. See Open Records Decision No. 673 (2001) (so long as law, facts, and
circumstances on which prior ruling was based have not changed, first type of previous
determination. exists where requested information is precisely same information as was
addressed in a prior attorney general ruling, ruling is addressed to same governmental body,
and ruling concludes that information is or is not excepted from disclosure).

Next, we must ,address the department’s obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(e), a governmental body is required to submit to this
office within fifteen business days of receiving the request (1) general written comments
stating the reasons why the stated exceptions apply that would allow the information to be
withheld, (2) a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request, and
(4) a copy of the specific information requested or representative samples, labeled to indicate
which exceptions apply to which parts of the documents. Id. § 552.301(e). You state that
~ the department received the present request for information on May 14, 2009. However, the
department did not submit to this office a copy or representative sample of the information
requested until June 10, 2009. You state that personal matters prevented the employees
responsible for submitting the requested information from attending work on June 5, 2009,
and that these matters prevented the department from timely submitting the responsive
information. You request that these matters be considered a compelling reason to address
your claims against disclosure of the requested information. We note, however, that the
. deadlines prescribed by section 552.301 are fixed by statute and cannot be altered by
agreement. Se¢ Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541
at3 (1990), 514-at 1-2 (1988). Consequently, we find the department failed to comply with
the procedural requirements of section 552.301. '

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to -
comply with the requirements of section 552.301 results in the legal presumption that the
information is public. Information that is presumed public must be released unless a
governmental body demonstrates a compelling reason to withhold the information to
overcome this presumption. See Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82
(Tex. App.—Austin 1990, no writ) (governmental body must make compelling
demonstration to overcome presumption of openness pursuant to statutory predecessor to
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section 552.302); Open Records Decision No. 319 (1982). A compelling reason exists when
third-party interests are at stake, or when information is confidential by law. Open Records
Decision No. 150 (1977). Section 552.108 is a discretionary exception to disclosure that
protects a governmental body’s interests and generally is not a compelling reason to withhold
information. See Open Records Decision Nos. 663 at 5 (1999) (untimely request for decision
resulted in waiver of discretionary exceptions), 177 (1977) (statutory predecessor to
section 552.108 subject to waiver). In failing to comply with section 552.301, the -
department has waived its claim under section 552.108. However, because your claims
under sections 552.101, 552.130, and 552.134 of the Government Code can provide
compelling reasons for non-disclosure, we will address these exceptions.

You assert the submltted information is excepted under section 552.134 of the Government
Code. Section 552.134(a) relates to inmates of the department and provides:

“Except as provided by Subsection (b) or by Section 552.029 [of the
Government Code], information obtained or maintained by the Texas
Department of Criminal Justice is excepted from [required public disclosure]
if it is information about an inmate who is confined in a facility operated by
or under a contract with the department.

Id § 552.134(&). Section 552.134 is explicitly made subject to section 552.029, which
provides, in relevant part: '

" [n]otwithstanding [s]ection . . . 552.134, the following information about an
inmate who is confined in a facility operated by or under a contract with the
[department] is subject to required disclosure under Section 552.021:

(8) basic information regarding the death of an inmate in custody, an
incident involving the use of force, or an alleged crime 1nvolv1ng the
‘inmate.

Id. § 552.029(8). Upon review of the submitted documents, we conclude section 552.134(a)
is generally applicable to this information. We note the information at issue pertains to an
incident involving the use of force and an inmate’s death in custody. Therefore, the
department must release basic information about this incident pursuant to section 552.029.
Basic information includes the time and place of the incident, names of inmates and
department officials directly involved, a brief narrative of the incident, a brief description of
any injuries sustained, and information regarding criminal charges or disciplinary actions
filed as aresult of the incident. Therefore, with the exception of basic information pertaining
to both the use of force and the inmate’s death in custody, some of which you state has been
released, the department must withhold the submitted information pursuant to
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section 552.134 of the Government Code. As our ruling is dispositive, we need not address
your remaining arguments against disclosure.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at_http://www.oag.state.tx.us/open/index_orl.php,

or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public -
information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General at (5 12) 475-2497.

Sincerely,

Tk Lt

Jennifer Luttrall

Assistant Attorney General
Open Records Division
JL/eeg

Ref: ID# 350964

Enc. Submiﬁed documents

c: Requeétor
(w/o enclosures)




