
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 7, 2009

Ms. Valerie Coleman-Ferguson
Associate General Counsel
University ofHouston System
311 East Cullen Building
Houston, Texas 77204-2028

0R2009-11004

Dear Ms. Coleman-Ferguson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was ..
assigned ID# 351450.

The University of Houston (the "university") received a request for (1) correspondence
between the university and ARAMARK. Educational Services of Texas, LLC
("ARAMARK") over a specified period of time and (2) the most recent budget of the
university's Student Government Association (the "SGA"), including all receipts, invoices,
bills, or charges expended by the SGA over a specified period of time. You state some of·
the requested information has been or will be released. You state you have redac~ed student
information pursuant to the Family Educational Rights and Privacy Act ("FERPA"),
section 1232g of title 20 of the United States Code.1 Although the university takes no
position on the release of the submitted information, you explain that it may contain
proprietary information subject to exception under the Act. Accordingly, you state you have
notified ARAMARK. ofthis request for information and of its right to submit arguments to

IThe Department ofEducation has informed this office that it is the responsibility ofthe educational
agency or institution to make determinations under FERPA. A copy of the Department ofEducation's letter
may be found on the Office of the Attorney General's website at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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this office as to why the submitted information should not be released. See Gov't Code
§ 552.305(d); Open Records Decision No. 542 (1990) (statutory predecessor to
section 552.305 permitted governmental body to rely on interested third party to raise and
explain applicability of exception to disclosure tmder certain circumstances). We received
correspondence from ARAMARK. We have considered ARAMARK'sarguments and
reviewed the submitted information.2

Initially, we note a portion 'of the submitted information, which we have marked, is not
responsive to the instant request because it was created after the date the request was
received. The university need not release nonresponsive information in response to this
request and this ruling will not address that information.

Next, we must address the university's obligations under section 552.301 ofthe Government
Code. Pursuant to section 552.301(e) of the Government Code, the governmental body is
required to submit to this office within fifteen business days of receiving the request
(1) general written comments stating the reasons why the stated exceptions apply that would
allow the information to be withheld, (2) a copy ofthe written request for information, (3) a
signed statement or sufficientevidence showing the date the governmental body received the
written request, and (4) a copy of the specific information requested or representative
samples, labeled to indicate which exceptions apply to which parts ofthe documents. Gov't
Code § 552.301 (e). Although the university received the instant request for information on
May 22,2009, you did not submit a copy of the information at issue until July 21,2009.
Consequently, we find the university failed to comply with the requirements of
section 552.301(e).

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legalpresumption
thatthe requested information is public and must be released. Information presumed public
must be released unless a governmental body demonstrates a compelling reason to withhold
the information to overcome this presumption. See Hancock v. State Bd. of InS., 797
S.W.2d 379, 381-82 (Tex. App.-·Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 630 (1994). A compelling
reason exists when third party interests are at stake or when information is confidential under
otherlaw. Open Records DecisionNo. 150 (1977). Because third party interests are at stake,
we will consider ARAMARK's arguments against disclosure.

2We note that ARAJviARK's arguments encompass information that the university did not submit to
this office for review. This decision addresses only the information that the university submitted. See Gov't
Code §552.301(e)(1)(D) (governmental bodythat requests decisionmust submitspecific informationrequested
or representative samples if information is voluminous).
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ARAMARK raises section 552.110 of the Government Code. Section 552.110 protects:
(1) trade secrets and (2) commercial or financial information the disclosure ofwhich would
cause substantial competitive harm to the person from whom the information was obtained.
Gov't Code § 552.110(a), (b). Section 552. 11D(a) protects trade secrets obtained from a
person and privileged or confidential by statute or judicial decision. Id. § 552.11 D(a). The
Texas Supreme Court has adopted the definition of trade secret from section 757 of the
Restatement ofTorts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also Open
Records Decision 552 at 2 (1990). Section 757 provides that a trade secret is:

any formula, pattern, device or compilation of information which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving .
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information jn a business .. ~ in that it is not simply
information as to single or· ephemeral events in the conduct of the
business . . .. A trade secret is a process or device for continuous use in the
operation ofthe business . . .. [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
the Restatement's definition of trade secret as well as the Restatement's list of six trade
secret factors. RESTATEMENT OF TORTS § 757 cmt. b (1939).

The following are the six factors that the Restatement gives as indicia ofwhether information
constitutes a trade secret:

(1) the extent to which the information is known outside ofth~ company;

(2) the extent to which it is known by employees and others involved in the
company's business;

(3) the extent ofmeasures taken by the company to guard the secrecy of the
information;

(4) the value of the information to the company and its competitors;
I .

(5) the amount of effort or money expended by the company in developing
the information;
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(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

Id.; see also Open Records Decision Nos. 319 at2 (1982), 306 at2 (1982), 255 at2 (1980).
This office must accept a claim that information subject to the Act is excepted as a trade
secret if a prima facie case for the exception is made and nb argument is submitted that
rebuts the claim as a matter oflaw. See ORD 552 at 5. However, we cannot conclude that
section 552.110(a) is applicable unless it has been shown that the information meets the
definition of a trade secret and the necessaryfactors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983).

Section 552.110(b) protects "[c]ommercial or financial information for 'which it is'
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]" Gov't Code
§552.11 OCb). This exception to disclosure requires aspecific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release ofthe information at issue. Id.; Open Records Decision No. 661 (1999).

In advancing its arguments, ARAMARK. appears to rely, in part, on the test pertaining to the
applicability of the section 552(b)(4) exemption under the federal Freedom ofInformation
Act to third-party information held by a federal agency, as announced in National Parks &
Conservation Association v. Morton, 498 F.2d 765 (D.C. Cir. 1974). See also Critical Mass
Energy Projectv. Nuclear Regulatory Comm'n, 975 F.2d 871 (D.C. Cir. 1992) (commercial
information exempt from disclosure if it is voluntarily submitted to government and is ofa
kind that provider would not customarily make available to public). Although this office
once applied the National Parks test under the statutory predecessor to section 552.110, that
standard was overturned by the Third Court ofAppeals when it held National Parks was not
ajudicial decision within the meaning offormer section 552.110. See Birnbaum v. Alliance
ofAm. Insurers, 994 S.W.2d 766 (Tex. App.-Austin 1999,pet. denied). Section 552.11 O(b)
now expressly states the standard to be applied and requires a specific factual demonstration
that the release of the information in question would cause the business enterprise that
submitted the information substantial competitive harm. ·See ORD 661 at 5-6 (discussing
enactment of section 552.l10(b) by Seventy-sixth Legislature). The ability of a
governmental body to continue to obtain information from private parties is not a relevant
considerationunder section 552.11 O(b). Id. Th~refore, we will consider onlyARAMARK.'s
interest in its information.

ARAMARK asserts the submitted information containsproprietarytrade secret information.
We note that ARAMARK has an existing contractual relationship with the university.
Pricing informationpertaining to aparticular contract orproject is generallynot a trade secret
because it is "simply information as to single or ephemeral events in the conduct of the
business" rather than "8. process or device for continuous use in the operation of the
business." Restatement ofTorts § 757 cmt. b (1939); see Huffines, 314 S.W.2d at 776; Open
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Records Decision Nos. 319 at 3 (1982),306 at 3 (1982). Further, we find ARAMARK has
failed to demonstrate how any portion ofthe submitted information meets the definition of
a trade secret, nor has ARAMARK demonstrated the necessary factors to establish a trade
secret claim. See Open Records DecisionNos. 402 (section 552.11 O(a) does not apply unless
information meets definition of trade secret and necessary factors have been demonstrated
to establish trade secret claim), 319 at 2 (information relating to organization, personnel,
market studies, professional references, qualifications, experience, and pricing not excepted
under section 552.110). Therefore, the district may not withhold any portion of the
submitted information under section 552.1 10(a) of the Government Code.

ARAMARK also asserts release ofthe submitted information, including pricing information
arising out ofongoing negotiations, would cause it substantial competitive injury. We note
the pricing information of a winning bidder is generally not excepted under

. section 552.11O(b). This office considers the prices charged in government contract awards
to be a matter of strong public interest. See Open Records Decision No. 514 (1988) (public
has interest in knowing prices charged by government contractors); see generally Freedom
of Information Act Guide & Privacy Act Overview, 219 (2000) (federal cases applying
analogous Freedom of Information Act reasoning that disclosure of prices charged
government is a cost ofdoing business with government). As previouslynoted, ARAMARK
has an existing contractual relationship with the university. It is not clear which portion of
the pricing information at issue relates to ongoing negotiations and which relates only to
existing contracts with the university. We have marked pricing information that may be
subject to section 552.11 O(b). Upon review, we find ARAMARK has demonstrated that
release of its pricing information related to the ongoing negotiations would cause it
substantial competitive harm. Accordingly, the district must withhold the information we'
have marked under section 552.11 O(b), to the extent such information does not reflect the
final price or the pricing of an existing contract. However, to the extent the marked
information reflects the pricing ofan existing contract, this information may not be withheld
under section 552.11 O(b). Further, ARAMARK has only provided consclusory arguments
that release ofany ofthe remaining information would cause it substantial competitive harm.
Accordingly, we determine none of the remaining submitted information may be withheld
under section 552.110Cb) of the Government Code.

ARAMARK also raises section 552.131 of the Government Code. Section 552.131 is
applicable to economic development information and provides in relevant part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental bodyseeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) a trade secret ofthe business prospect; or
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(2) commercial or financial infonnation for which it is
demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the
person from whom the infonnation was obtained.

(b) Unless and until an agreement is made with the business prospect,
infonnation about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov't Code § 552.131(a)-(b). Section 552.131(a) excepts from disclosure only "trade
secret[s] of [a] business prospect" and "commercial or financial infonnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the infonnation was obtained." Id. Thus, the
protection provided by section 552.131 (a) is co-extensive with thatofsection552.11 0 ofthe
Government Code. Because ARAMARK has not] demonstrated that any of the remaining
infonnation qualifies as a trade secret for purposes ofsection 552.11 O(a) ofthe Government
Code, nor has ARAMARK made the specific factual or evidentiary showing required under
section 552.11 O(b) that release of the remaining infonnation would result in substantial
competitive harm, we conclude that none of the remaining infonnation may be withheld
pursuant to section 552.131(a). Further, we note section 552.131(b) is designed to protect
the interests of governmental bodies, not third parties. As the university does not assert
section 552.131 (b) as an exception to disclosure, we conclude that no portion of the
remaining information is excepted under section 552.131 (b) of the Government Code.

We note a portion of the remaining infonnation may be subject to section 552.117 of the
Government Code.3 Section 552.117(a)(1) ofthe Government Code excepts from disclosure
the home address and telephone number, social security number, and family member
infonnation ofa current or fonner official or employee ofa governmental body who requests
that the infonnation be kept confidential under section 552.024 of the Government Code.
See id. §§ 552.024, .117. Whether a particular item of information is protected by
section 552.117(a)(1) must be detennined at the time ofthe governmental body's receipt of
the request for the infonnation. See Open Records Decision No. 530 at 5 (1989). Thus,
infonnation may be withheld under section 552.117(a)(1) only on behalf of a current or
former official or employee who made a request for confidentiality under section 552.024
prior to the date of the governmental body's receipt of the request for the infonnation.
Accordingly, to the extent the employee whose information is at issue timely elected
confidentiality under section 552.024 for the type of information we have marked, the
university must withhold that information under section 552.117(a)(1) of the Government

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),
470 (1987).
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Code. Ifthe employee did not timely elect confidentiality for her information, no portion of
the remaining information may be withheld under section 552.117(a)(1 ) ofthe Government
Code.

We note the remaining information contains e-mail addresses subject to section 552.137 of
the Government Code. Section 552.137 excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member of the public consents to its release or the e-mail
address is of a type specifically exCluded by subsection (c). See Gov't Code
§ 552.137(a)-(c). The e-mail addresses at issue do riot appear to be of a type specifically
excluded by section 552.137(c). You do not inform us that the owners of these e-mail
addresses have affirmatively consented to their release. Therefore, the university must
withhold the e-mail addresses we have marked under section 552.137 of the Government

.. Code, unless the owners ofthe e-mail addresses affirmatively consented to their disclosure.

We note some ofthe remaining information may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id. Ifa member ofthe public wishes to make copies ofcopyrighted materials,
the person must do so unassisted by the governmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law and the risk of a
copyright infringement suit. See Open Records Decision No. 550 (1990).

In summary, the university must withhold the information we marked under
.. section 552.11 O(b) ofthe Government Code. The university must withhold the information

we marked under section 552.117(a)(1) ofthe Government Code, if the employee whose
information is at issue timely elected confidentiality under section 552.024. The university
must also withhold the e-mail addresses we marked under section 552.137 of the
Government Code, unless the owners ofthe e-mail addresses affirmatively consented to their

. disclosure. The remaining requested information must be released, but only in accordance
with copyright law.

This letter ruling is limited to the particular information at issudn this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

'\N\
MattEnts~
Assistant Attorney General
Open Records Division

MRE/dls

Ref: ID# 351450

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Gregory B. Lare
ARAMARK
11 01 Market Street
Philadelphia, Pennsylvania 19107
(w/o enclosures)


