GREG ABBOTT

August 10,2009

Ms. Yolanda C. Benitez, TRMC

City Secretary / Records Management Officer
City of Hondo '

1600 Avenue M

Hondo, Texas 78861

OR2009-11098

Dear Ms. Benitez:

You ésk whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
. assigned ID# 351825.

The City of Hondo Police Department (the “department”) received a request for “any and all
records” related to a named individual, including “outstanding fines, traffic tickets and/or
warrants.” You claim that the requested information is excepted from disclosure under
sections 552.101, 552.108, 552.117, and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information. :

Initially, we must address the department’s obligations under section 552.301 of the
Government Code. Section 552.301 prescribes procedures that a governmental body must
follow in asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision
from this office and state the exceptions that apply within ten business days of receiving the
written request. See Gov’t Code § 552.301(a), (b). Within fifteen days of receiving the
request, the governmental body must submit to this office (1) general written comments
stating the reasons why the stated exceptions apply that would allow the information to be
withheld, (2) a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request, and
(4) acopy of the specific information requested or representative samples, labeled to indicate
which exceptions apply to which parts of the documents. Gov’t Code
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§ 552.301(e)(1)(A)-(D). If a governmental body fails to comply with section 552.301, the
requested information is presumed to be subject to required public disclosure and must be
released, unless there is a compelling reason to withhold any of the information. See id.
§ 552.302; Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no
writ). ' : :

You state that the request was received by the department on May 12, 2009. However, the
department did not request a ruling from this office or submit the required information until
June 4, 2009. Consequently, the department failed to comply with section 552.301 of the
Government Code in requesting a decision from our office with respect to the requested
information. See Gov’t Code § 552.308 (describing rules for calculating submission dates
of documents sent via first class United States mail). Therefore, the submitted information
is presumed to be public under section 552.302. This statutory presumption can generally
“be overcome when information is confidential by law or third-party interests are at stake. See
Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Although you raise
section 552.108 of the Government Code, this section is a discretionary exception that
protects a governmental body’s interests and may be waived. See Open Records Decision
Nos. 663 at 5 (1999) (untimely request for decision resulted in waiver of discretionary
exceptions), 177 (1977) (statutory predecessor to section 552.108 subject to waiver). As
such, it does not constitute a compelling reason to withhold information. Therefore, the
department may not withhold any of the submitted information under section 552.108 of the
Government Code. However, you also claim sections 552.101, 552.117, and 552.130 of the
Government Code as exceptions to disclosure. The application of these sections can provide
a compelling reason to overcome-the presumption under section 552.302; therefore, we will
consider your claims under these sections. '

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information that (1) contains highily intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person and (2) is not of legitimate
“concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be met. Id at 681-82. The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id at 683. This office has found that the following types of information are
excepted from required public disclosure under common-law privacy: some kinds of
medical information or information indicating disabilities or specific illnesses, see Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps); personal financial
information not relating to the financial transaction between an individual and a
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governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and identities
of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393 (1983), 339
(1982).

In addition, a compilation of an individual’s criminal history is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (finding significant privacy interest in compilation of individual’s criminal history by
recognizing distinction between public records found in courthouse files and local police
stations and compiled summary of criminal history information). Furthermore, we find the
compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. However, information relating to routine traffic violations is not excepted from
release under section 552.101 in conjunction with common-law privacy. Cf. Gov’t Code
§411.0822)B).

In this instance, the request is, in part, for any and all records pertaining to a named
individual. We find that this request for unspecified law enforcement records concerning the
named individual implicates the named individual’s privacy rights. Thus, to the extent the
department maintains law enforcement records depicting the named individual as a suspect,
arrestee, or criminal defendant, the department must withhold any such information under
section 552.101 of the Government Code in conjunction with common-law privacy.

However, you have submitted information that does not relate to the named individual as a
suspect, arrestee, or criminal defendant. Thus, this information is not a part of a criminal
history compilation and may not be withheld under section 552.101 of the Government Code
in conjunction with common-law privacy on that basis. Thus, we will address your
arguments against the disclosure of this information.

You assert that some of the submitted information contains personal financial information
thatis confidential under common-law privacy. The two-prong test for common-law privacy
was discussed above. See Indus. Found., 540 S.W.2d at 681-82. This office has found that
personal financial information not related to a financial transaction between an individual
and a governmental body is intimate or embarrassing and of no legitimate public interest.
See Open Records Decision Nos. 545 (1990) (deferred compensation information, mortgage
payments, assets, bills, and credit history protected under common-law privacy), 373 (1983)
(sources of income not related to financial transaction between individual and governmental
body protected under common-law privacy). Upon review, we conclude that the personal
financial information we have marked is intimate or embarrassing and ofno legitimate public
interest. . Accordingly, the department must withhold the marked information under
section 552.101 of the Government Code in conjunction with common-law privacy.

You also claim that some of the submitted infgjrmation is sﬁbj ect to section 552.117(a)(1) of
the Government Code. This section excepts from disclosure the current and former home




Ms. Yolanda C. Benitez, TRMC - Page 4

addresses, telephone numbers, social security numbers, and family member information of
current or former officials or employees of a governmental body who request that this

- information be kept confidential under section 552.024 of the Government Code. Gov’t
Code § 552.117(a)(1). We note that a post office box number is not a “home address” for
purposes of section 552.117.! Whether a particular piece of information is protected under
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Therefore, the department may only withhold
information under section 552.117(a)(1) on behalf of a current or former official or employee
who made a request for confidentiality under section 552.024 prior to the date on which the
request for this information was made. Accordingly, if the official whose information is at
issue timely elected to keep his personal information confidential, the department must
withhold the information we have marked under section 552.117(a)(1). The department may
not withhold the information we have marked under section 552.117(a)(1) if the official did
not timely elect to keep this information confidential.?

Section 552.130 of the Government Code excepts from disclosure information that “relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.” Gov’t Code
§ 552.130. Therefore, the department must withhold the Texas motor vehicle record
information we have marked under section 552.130 of the Government Code.

In summary, to the extent the department maintains law enforcement records depicting the
named individual as a suspect, arrestee, or criminal defendant, the department must withhold -
‘any such information under section 552.101 of the Government Code in conjunction with
common-law privacy. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. Ifthe

~ official whose information is at issue timely elected to keep his personal information
confidential, the department must withhold the information we have marked under
section 552.117(a)(1) of the Government Code. ' The department must withhold the Texas
motor vehicle record information we have marked under section 552.130 of the Government
Code. The remaining submitted information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

1See Gov’t Code § 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history makes .
clear that purpose of Gov’t Code § 552.117 is to protect public employees from being harassed af home) (citing
House Committee on State Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985); Senate Committee on State
Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985)) (emphasis added).

*We note that even if section 552.117 is inapplicable, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office under the Act. Gov’t Code § 552.147.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_otl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General at (512) 475-2497.

Sincerely,
Q_/\ A
- Cindy Nettles

Assistant Attorney General
Open Records Division

CN/dls
Ref: ID# 351825
Enc. Submitted documents

c: Requestor
(w/o enclosures)




