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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 14, 2009

Ms. Christina R. Sanchez

Assistant County Attorney .
El Paso County .
500 East San Antonio, Room 503
El Paso, Texas 79901

OR2009-11363

Dear Ms. Sanchez:

You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 352254.

The 34" Judicial District Attorney’s Office (the “district attorney”) received a request for a
specified prosecution file. You state you are releasing some information to the requestor.
You claim the remaining requested information is excepted from disclosure under
sections 552.101, 552.108, 552.111, 552.130 and 552.136 of the Government Code, and
privileged under Texas Rule of Civil Procedure 192.5 and article 39.14 of the Code of
Criminal Procedure.! We have considered your arguments and reviewed the submitted
information. :

Im'tiaﬂyl we note the submitted information is subject to section 552.022(a)(1) of the

Government Code, which provides that:

the following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

! Although you raise section 552.101 of the Government Code in conjunction with Texas Rule of Civil
Procedure 192.5, this office has concluded that section 552.101 does not encompass discovery privileges. See
Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). .
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(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108[.] '

Gov’t Code § 552.022(a)(1). The submitted prosecution file constitutes a completed
investigation made by the district attorney. A completed investigation must be released
under section 552.022(a)(1) unless the information is excepted from disclosure under
section 552.108 or expressly confidential under other law. Section 552.111 of the
-~ Government Code is a discretionary exception to public disclosure that protects a
governmental body’s interests and may be waived. See Open Records Decision Nos. 677
at 10 (2002) (attorney work product privilege under section 552.111 may be waived); 522
at 4 (1989) (discretionary exceptions in general). As such, section 552.111 of the
Government Code is not “other law” that makes information confidentia] for the purposes
of section 552.022. Therefore, the district attorney may not withhold the submitted
information under section 552.111. We note that the attorney work product privilege is also
found in rule 192.5 of the Texas Rules of Civil Procedure. The Texas Supreme Court held
that “[t]he Texas Rules of Civil Procedure and Texas Rules of Evidence are ‘other law’
within the meaning of section 552.022.” In re City of Georgetown, 53 S.W.3d 328, 337
(Tex. 2001). However, the Texas Rules of Civil Procedure apply only to “actions of a civil
nature.” See Tex. R. Civ. P. 2. Thus, because the submitted information relates to criminal
cases, the attorney work product privilege found in rule 192.5 of the Texas Rules of Civil
Procedure does not apply to any of the information at issue. However, because information
subject to sections 552.022(a)(1) may be withheld under sections 552.101, 552.108, 552.130,
and 552.136 we will consider your claims under these exceptions.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. See
Gov’t Code § 552.108(a)(2). ‘A governmental body claiming section 552.108(a)(2) must
demonstrate that the requested information relates to a criminal investigation that has
concluded in a final result other than a conviction or deferred adjudication. See id.
§ 552.301(e) (governmental body must provide comments explaining why exceptions raised
should apply to information requested). You state that the submitted records pertain to a
closed investigation where the charges were dismissed. Based on your representations, and
our review, we find that section 552.108(a)(2) is applicable in this instance. Thus, the
district attorney may withhold the submitted information under section 552.108(a)(2) of the
Government Code.”?

?As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public

- information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Amy L.S. Shipp
~ Assistant Attorney General
Open Records Division
ALS/t

Ref: ID# 352254

Enc. Submitted documents

ce: Requestor
(w/o enclosures)




