
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 17, 2009

Ms. Dahlia Anzaldua
Austin Community College
Highland Business Center'
5930 Middle Fiskville Road
Austin, Texas 78752-4390

OR2009-11465

Dear Ms. Anzaldua:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 352429.

Austin Community College (the "college") received a request for all documents related to
complaints involving all instructors in a specified department, including three named
individuals. You claim that portions of the submitted information are excepted from
disclosure under sections 552.101, 552.107, and 552.117 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note that the United States Department ofEducation Family Policy Compliance
Office has informed this office that the Family Educational Rights and Privacy Act
("FERPA"), 20 U.S.C. § 1232g, does not permit state and local educational authorities to
disclose to this office, without parental or an adult student's consent, unredacted, personally
identifiable information contained in education records for the purpose of our review in the
open records ruling process under the Act. 1 See 20 U.S.c. § 1232g(b); see also id.
§ 1232g(a)(4)(A) (defining "education records"); Open Records Decision No. 462 at 15
(1987). Consequently, state and local educational authorities that receive a request for
education records from a member of the public under the Act must not submit education

lA copy of this letter may be found on the Office of the Attorney General's website at
http://wwwooag.stateotx.us/open/20060725usdoe.pdf.
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records to this office in unredacted form, that is, in a form in which "personally identifiable
information" is disclosed. See 34 C.F.R. § 99.3 ~ (defining "personally identifiable
information").

We note that portions of the submitted information contain unredacted student names.
Because our office is prohibited from reviewing an education record to determine whether
appropriate redactions under FERPA have been made, we will not address the applicability
of FERPA to any of the submitted records, other than to note a student has a right of access
to her own education records.2 See 20 U.S.C § 1232g(a)(1)(A); 34 c.F.R. § 99.3. Such
determinations under FERI>A must be made by the educational authority in possession ofthe
education records.

Next, we must address the college's procedural obligations under the Act. Section 552.301
of the Government Code prescribes the procedures that a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301 (b) of the Government Code, the governmental body
must request a ruling from this office and state the exceptions to disclosure that apply within
ten business days after receiying the request. See Gov't Code § 552.301(b). Under
section 552.301(e), a governmental body must submit to this office within fifteen business
days of receiving the request (1) general written comments stating the reasons why the stated
exceptions apply that would allow the information to be withheld, (2) a copy of the written
request for information, (3) a signed statement or sufficient evidence showing the date the
governmental body received the written request, and (4) a copy of the specific information
requested or representative samples, labeled to indicate which exceptions apply to which
parts of the documents. See id. § 552.301(e). In this instance, you state the college received
the request for information on May 19, 2009. However, you did not request a ruling from
this office or submit any of the information required by section 552.301(e) until
June 11, 2009. Thus, we find the college failed to comply with the requirements of
section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
information is public and must be released. Information that is presumed public must be
released unless a governmental body demonstrates a compelling reason to withhold
the information to overcome this presumption. See City ofDallas v. Abbott, 279 S.W.3d 806
(Tex. App.-2007, pet. granted); Simmons v. KUZ117,ich, 166 S.W.3d 342 (Tex. App.-Fort
Worth 2005, no pet.); see also Open Records Decision No. 319 (1982). Normally, a
compelling reason to withhold information exists where some other source oflaw makes the
information confidential or where third-party interests are at stake. See Open Records

2In the future, if the college does obtain parental or an adult student's consent to submit umedacted
education records and the college seeks a ruling from this office on the proper redaction of those education
records in compliance with FERPA, we will rule accordingly.
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Decision No. 150 at 2 (1977). Section 552.107 of the Government Code is a discretionary
exception to disclosure that protect a governmental body's interests and may be waived. See
Open Records Decisions Nos. 676 at 10-11 (2002) (attorney-client privilege under
section 552.107(1) maybe waived), 665 at2n.5 (2000) (discretionary exceptions in general).
In failing to. comply with section 552.301, the college has waived its claim under
section 552.107. Therefore, the college may not withhold any of the submitted information
under section 552.107 of the Government Code. However, you claim that some of the
submitted information is excepted from disclosure under sections 552.101 and 552~117 of
the Government Code. Furthermore, we note some of the submitted information may be
excepted under section 552.137 of the Government Code.3 Because sections 552.101,
552.117, and 552.137 can provide compelling reasons to overcome the presumption of
openness, we will consider whether or not the submitted information is excepted under those
exceptions.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't

~~-=C:-o--=-de-§ 552.10f. Section 552.101 encompasses the HealthIiisurance Portabilltyand--------
Accountability Act of 1996 ("HIPAA") HIPAA, 42 U.S.c. §§ 1320d-1320d-8, which you
claim governs portions of the submitted information. At the direction of Congress, the
Secretary of Health and Human Services ("HHS") promulgated regulations setting privacy
standards for medical records, which HHS issued as the Federal Standards for Privacy of
Individually Identifiable Health Information. See HIPAA, 42 U.S.C. § 1320d-2 (Supp.
N 1998) (historical & statutory note); Standards for Privacy of Individually Identifiable
Health Information, 45 c.F.R. Pts. 160, 164 ("Privacy Rule"); see also Attorney General
Opinion JC-0508 at 2 (2002). These standards govern the releasability of protected health
information by a covered entity. See 45 C.F.R. pts. 160, 164. Under these standards, a
covered entity may not use or disclose protected health information, except as provided by
parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted that section 164.512 of title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health information
to the extent that such use or disclosure is required by law and the use or disclosure complies
with and is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1).
We further noted that the Act "is a mandate in Texas law that compels Texas governmental

. bodies to disclose information to the public." See ORD 681 at 8; see also Gov't Code
§§ 552.002, .003, .021. We therefore held that the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.);
ORD681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the college may withhold protected health information from the public only if
the information is confidential under other law or an exception in subchapter C of the Act
applies.

You also raise section 552.101 ofthe Government Code in conjunction with the Americans
with Disabilities Act (the "ADA"). The ADA provides for the confidentiality of certain
medical records of employees and applicants. Specifically, the ADA provides that
information about the medical conditions and medical histories of applicants or employees
must be (1) collected and maintained on separate forms, (2) kept in separate medical files,
and (3) treated as a confidential medical record. In addition, an employer's medical
examination or inquiry into the ability of an employee to perform job-related functions is to
be treated as a confidential medical record. 29 C.F.R. § 1630.14(c); see also Open Records
Decision No. 641 (1996). The EquiCEmployment Opportunity Commission determined~~~~~
medical information for the purposes of the ADA includes "specific information about an
individual's disability and related functional limitations, as well as, general statements that
an individual has a disability or that an ADA reasonable accommodation has been provided
for a particular individual." See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to
Barry Kearney, Associate General Counsel, National Labor· Relations Board, 3
(Oct. 1, 1997). Federal regulations define "disability" for the purposes of the ADA as "(1)
a physical or mental impairment that substantially limits one or more of the major life
activities. of the individual; (2) a record of such an impairment; or (3) being regarded as
having such an impairment." 29 c.F.R. § 1630.2(g). The regulations further provide that
physical or mental impairment means: (1) any physiological disorder, or condition, cosmetic
disfigurement, or anatomical loss affecting one or more of the following body systems:
neurological, musculoskeletal, special sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and
endocrine; or (2) any mental or psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific learning disabilities. See id.
§ 1630.2(h). Upon review, we find the college has failed to demonstrate the ADA is
,applicable to any portion of the information at issue. Accordingly, the college may not
withhold any of the submitted information.under section 552.101 on that basis.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Rd., 540 S.W.2d 668,685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this· test must be met.
Id. at 681-82. The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
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pregnancy, mental or physical abuse in the. workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. !d. at 683.
This office has also found that some kinds of medical information or information indicating
disabilities or specific illnesses are excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Upon review, we find that the information we have marked is highly
intimate or embarrassing and not of legitimate public concerri. Therefore, the college must
withhold the information we have marked pursuant to section 552.101 of the Government
Code in conjunction with common-law privacy.

You raisesection 552.117 of the Government Code for some of the remaining information.
Section 552.117(a)(1) excepts from public disclosure the home address, home telephone
number, cellular telephone number, social security number, and family member information
of a current or former official or employee of a governmental body who requests that this

I information be kept confidential under section 552.024 of the Government Code. Whether
i-~-------~----aparticularitem ofinformation is protected oy section 552-:-1T7(a)(T) must 6e determined at
! the time of the governmental body's receipt of the request for the information. See Open

Records Decision No. 530 at 5 (1989). Thus, information may only be withheld under
section 552.117(a)(1) on behalf of a current or former official or employee who made a
request for confidentiality under section 552.024 prior to the date ofthe governmental body's
receipt of the request for the information. Information may not be withheld under
section 552.117(a)(1) on behalf of a.current or former official or employee who did not
timely request under section 552.024 that the information be kept confidential. You do not
inform us or provide documentation showing that the employee whose information is at issue
timely elected confidentiality under section 552.024. Accordingly, to the extent that the
employee to whom the information at issue pertains timely elected confidentiality for his
information under section 552.024, the college must withhold the information we have
marked under section 552.117(a)(1) of the Government Code. None of the remaining
information constitutes the home address or telephone ,number, social security number, or
family member information of the employee at issue; therefore, the college may not withhold
any of the remaining information under section 552.117.

.We note the remaining information contains personal e-mail addresses that are subject to '
section 552.137 of the Government Code. Section 552.137 excepts from disclosure "an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body," unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (c). Gov't Code
§ 552.137(a)-(c). The e-mail addresses, which we have marked, are not a type specifically
excluded by section 552.137(c). Accordingly, the college must withhold the marked e-mail
ad4resses under section 552.137 of the Government Code, unless the owners of the e-mail
addresses have affirmatively consented to their disclosure.
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In summary, this ruling does not address the applicability of FERPA to the submitted
information. The college must withhold the information we have marked pursuant to
section,552.101 of the Government Code in conjunction with common-law privacy. To the
extent that the employee to whom the information at issue pertains timely elected
confidentiality for his information under section 552.024, the college must withhold the
information we have marked under section 552.117(a)(1) of the Government Code. Unless
the college receives consent to release the e-mail addresses at issue, the college must
withhold the e-mail addresses we have marked under section 552.137 of the Government
Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

·~----~responsibilities,pleasevisit our website at 11fi:P]7www.oag.state.tx.us70pen7inaexoiTp~c--------~-
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

C·~
Christina Alvarado
Assistant Attorney General
Open Records Division

CAld

Ref: ID# 352429

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


