__Austin, Texas 78703-5338

e AN

ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 17, 2009

Ms. Ylise Janssen

Senior School Law Attorney
Austin Independent School District
1111 West Sixth Street '

OR2009-11499

Dear Ms. Janssen:

You ask whether certain information is -subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 352431.

The Austin Independent School District (the “district”) received a request for information
pertaining to the requestor’s child, employee files and appointment books regarding two
named teachers, tryouts and band placement results, and outside band evaluations. You state
you are providing most of the requested information. You state that the district is redacting
some information pursuant to the Family Educational Rights and Privacy Act (“FERPA”), 20
U.S.C. §1232(a).! You state you have no grievances filed against the named teachers.? You
claim that the submitted information is excepted from disclosure under sections 552.101

! The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office that FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined that FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter from the DOE to this office on the Attorney General's website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf. '

2'We note the Act does not require a governmental body to release information that did not exist at the
time the request for information was received or create new information.in response to a request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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and 552.102 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we must address the district’s procedural obligations under the Act.
Section 552.301 describes the procedural obligations placed on a governmental body that
receives a written request for information that it wishes to withhold. Within fifteen business
days of receiving the request, the governmental body must submit to this office (1) written
comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental body received the written
request, and (4) a copy of the specific information requested. or representative samples,
labeled to indicate which exceptions apply to which parts of the documents. Gov’t Code
§ 552.301(e)(1)(A)-(D). You received the request for information on May 29, 20009.
However, you did not submit a portion of the requested information until July 22, 2009. See
id. § 552.301(e)(1)(D). Consequently, with respect to the information submitted on
July 22, 2009, we find that the district failed to comply with the requirements of

section 552.301 in requesting this decision from our office.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, .
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). Normally, a compelling interest is demonstrated when some other source
of law makes the information at issue confidential or third-party interests are at stake. See
Open Records Decision No. 150 at 2 (1977). Because section 552.101 of the Government
Code, which you raise, can provide a compelling reason to overcome this presumption, we
will consider your arguments under this exception for the information submitted to this office
onJuly22,2009. We will also consider your arguments under sections 552 101 and 552.102
for the information you timely submitted.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes..
Chapter 411 authorizes the Texas Department of Public Safety (the “DPS”) to compile and
maintain criminal history record information (“CHRI”) from law enforcement agencies
throughout the state and to provide access to authorized persons to federal criminal history
records. Seeid. §§ 411.042,.087. CHRIis defined as “information collected about a person
by a criminal justice agency that consists of identifiable descriptions and notations of arrests,

detentions, indictments, informations, and other formal cr1m1nal charges and their

dispositions.” Id. § 411.082(2).
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In 2007, the Legislature enacted section 411.0845 of the Government Code, which provides
in relevant part:

(a) The [DPS] shall establish an electronic clearinghouse and subscription
service to provide criminal history record information to a particular person
entitled to receive criminal history record information and updates to a
particular record to which the person has subscribed under this subchapter.

(b) On receiving a request for criminal history record information from a
person entitled to such information under this subchapter, the [DPS] shall
provide through the electronic clearinghousé:

. (1) the criminal history record information reported to the
[DPS] or the Federal Bureau of Investigation relating to the .
individual who is the subject of the request; or

(2) a statement that the individual who is the subject-of the
request does not have any criminal history record information
reported to the [DPS] or the Federal Bureau of Investigation.

(d) The [DPS] shall ensure that the information described by Subsection (b)
is provided only to a person otherwise entitled to obtain criminal history
record information under this subchapter. Information collected under this
section is confidential and is not subject to disclosure under [the Act].

Id. § 411.0845(a)-(b), (d). Pursuant to section 22.083(a-1) of the Education Code, a school
district is authorized to obtain this CHRI from the DPS. See Educ. Code § 22.083(a-1)(1);
see also Gov’t Code § 411.097. You inform us that the district received the submitted
information through the criminal history clearinghouse. Based on your representations and
our review, we find that the submitted clearinghouse reports are confidential under
section 411.0845 of the Government Code and must be withheld under section 552.101.

Section 552.101 also encompasses section 21.355 of the Education Code, which provides
that “[a] document evaluating the performance of a teacher or administrator is confidential.”
Educ. Code § 21.355. This office has interpreted section 21.355 to apply to any document
that evaluates, as that term is commonly understood, the performance of a teacher or an
administrator. See Open Records Decision No. 643 (1996). In Open Records Decision
No. 643, we determined that for purposes of section 21.355, the word “teacher” means a
person who is required to and does in fact hold a teaching certificate under subchapter B of
chapter 21 of the Education Code or a school district teaching permit under section 21.055
and who is engaged in the process of teaching, as that term is commonly defined, at the time
of the evaluation. See ORD 643 at 4.
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You state Exhibit D consists of teacher evaluations for the purposes of section 21.355. You
further state the individuals at issue held the appropriate certification under subchapter B of
chapter 21 of the Education Code and were engaged in the process of teaching at the time the
evaluation materials were created. Based upon your representations and our review, we
conclude that Exhibit D is confidential under section 21.355 ofthe Education Code and must
be withheld under section 552.101.

Section 552.102(b) excepts from disclosure “a transcript from an institution of higher
education maintained in the personnel file of a professional public school employee.” Gov’t
Code § 552.102(b). This section further provides, however, that “the degree obtained or the
curriculum on a transcript in the personnel file of the employee™ is not excepted from
disclosure. Accordingly, except for the information that reveals the employees’ name, degree
obtained, and courses taken, the district must withhold the transcripts in Exhibit F under
section 552.102(b) of the Government Code.

In summary, the district must withhold the submitted clearinghouse reports under

~ section 552.101 of the Government Code in conjunction with section 411.0845 of the
Government Code. The district must withhold the information in Exhibit D under
section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code. Except for the information that reveals the employees’ name, degree
obtained, and courses taken, which must be released, the district must withhold the
transcripts in Exhibit F under section 552.102(b) of the Government Code.
~ This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Chris Schulz
Assistant Attorney General
Open Records Division

CS/ec
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Ref: ID# 352431
Enc. Submitted documents

ce: Requestor
(w/o enclosures)




