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Ms. Raethella Jones
Assistant Civil Division Chief
Brazoria County
111 East Locust, Suite 408A
Angleton, Texas 77515

0R2009-11550

Dear Ms. Jones:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned10# 352583. - -----

The Brazori~ County Sheriffs Department (the "sheriff') received a request for the
personnel and employment files of two named sheriff employees. You claim that the
requested infonnation is excepted from disclosure under section 552.103 ofthe Government
Code. We have considered the exception you claim andreviewed the submitted infonnation.
We have also received and considered comments from the requestor. See Gov't Code
§ 552.304 (interested party may submit comments stating why infonnation should or should
not be released).

Initially, we note that some ofthe submittedinfonnation, which we have marked, is subject
to section 552.022 of the Government Code. Section 552.022(a)(1) provides for required
public disclosure of"a completed report, audit, evaluation, or investigation made of, for, or
by a governmental body[,]" unless the infonnation is expressly confidential under other law
or excepted from disclosure under section 552.108 of the Government Code. Id.
§ 552.022(a)(1). In this instance, the submitted infonnation includes completed reports and
evaluations that are subject to section 552.022(a)(1). Although you seek to withhold the
infonnation subject to section 552.022 under section 552.103 of the Government Code,
section 552.103 is a discretionaryexceptionto disclosure that protects a governmental body's
interests and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision Nos. 542 at 4 (1990) (statutory predecessor to
section 552.103 maybe waived), 665 at 2 n.5 (2000) (discretionary exceptions generally).
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As such, section 552.103 is not "other,law" that makes information expressly confidential
for the purposes of section 552.022. Therefor~, the marked information that is subject to
section 552.022 may not be withheld under section 552.103. As you have raised no further
exceptions to disclosure, this information must be released.

We now address your argument under section 552.103 for the information that is not subject
to section 552.022. Section 552.103 ofthe Government Code provides:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal natui.-e to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(b) For purposes of this section, the state or a political subdivision is
considered to be a party to litigation ofa criminal nature until the applicable
statute of limitations has expired or until the defendant has exhausted all
appellate and postconviction remedies in state and federal court.

(c) Information relating to litigation involving a governmental body or an
offic~r or employee of a governmentalbody is excepted _from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated·
on the date that the requestor applies to the officer for public information for
access to or duplication ofthe information.

Gov't Code § 552.103. A governmental body that raises section 552.103 has the burden of
providing relevant facts and documentation sufficient to establish the applicability of this
exception to the information at issue. To meet this burden, the governmental body must
demonstrate that (1) litigation was pending or reasonably anticipated on the date ofits receipt
of the request for information and (2) the information at issue is related to the pending or
anticipated litigation. See Univ. ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479
(Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210
(Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.). Both elements ofthe test must be
met in order for information to be excepted from disclosure under section 552.103. See
Open Records Decision No. 551 at 4 (1990).

You state that the submitted information relates to a pending lawsuit styled State O/Texas
v. John Robert Poole, Cause No 58145. Based on your representations and our review, we
find that you have demonstrated that litigation was pending when the sheriff received this
request for information. You explain that the submitted information is related to the pending
litigation because the named sheriff employees were the arresting officers and are also

.witnesses in the case. We note the requestor asserts that the named employees were not the
arresting officers in the case at issue. The determination of whether or not the named
employees were the arresting officers is a question of fact. 'This office cannot resolve
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disputes of fact in its decisional process. See Open Records Decision Nos. 592 at 2
(1991),552 at 4 (1990), 435 at 4 (1986). Where fact issues are not resolvable as a matter of
law, we must rely on the facts alleged to us by the governmental body requesting our
decision, or upon those facts that are discernible from the documents submitted for our
inspection. See Open Records Decision No. 552 at 4 (1990). Accordingly, we find that the
remaining submitted infonnation is related to the pending litigation. We therefore conclude
that section 552.103 is generally applicable to the submitted infonnation that is not subject
to section 552.022.

We note that once the infonnation at issue has been obtained by all parties to the pending
litigation through discovery or otherwise, no section 552.103(a) interest exists with respect
to the infonnation. See Open Records Decision Nos. 349 (1982), 320 (1982). Accordingly,
the sheriffmayonlywithhold the submitted infonnation that is not subject to section 552.022
and that the opposing parties to the litigation have not seen or had access to under
section 552.103 of the Government Code. We note that the applicability of
section 552.103(a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

In summary, the infonnation subject to section 552.022(a)(1), which we have marked, must
be released. The sheriffm'ay withhold the remaining information under section 552.103 of
the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Assistant Attorney General
Open Records Division

JL/dls'
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Ref: ID# 352583

Ene. Submitted documents

e: Requestor
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